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IN THE UNITED STATES DISTRICT COURT 
 

DISTRICT OF IDAHO 
 

JUN YU 
 
  Plaintiff, 
 
vs. 
 
IDAHO STATE UNIVERSITY, 
 
and  
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 
 
  Defendants. 
 

  
Case No. 4:15-cv-00430 
 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO 
PLAINTIFF’S MOTION TO 
COMPEL STUDENT RECORDS 
PER F.R.C.P. 37(a)(3)(B)(iv) 
 
 

 
  

Defendant Idaho State University (“ISU”) respectfully submits this memorandum of points 

and authorities in opposition to the Motion to Compel filed by Plaintiff on March 25, 2016 

(Document No. 21). 

INTRODUCTION 

 Plaintiff’s Motion to Compel relates entirely to his Request for Production No. 23, which 
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states: “Please produce copies of the complete student records of all students who were enrolled in 

Idaho State University and were pursuing a doctorate degree in Clinical Psychology between 2008 

and 2015.”  (See Memorandum in Support, p.6.)  ISU objected and continues to object to that 

request on the ground that the materials sought constitute confidential information relating to 

non-parties, and are protected from disclosure by the Family Educational Rights and Privacy Act 

(“FERPA”) (20 U.S.C. § 1232g(b)(2)), which is set out in relevant part below. 

 Plaintiff’s argument in support of his motion to compel is, at best, superficial.  As primary 

support, he discusses the overarching purpose of pre-trial discovery in great detail, as well as the 

broad scope of modern discovery, all the while glossing over the significant fact that the discovery 

he seeks impacts federally-recognized privacy interests of non-party students; interests that ISU 

takes very seriously.  Plaintiff completes his analysis by making an unsupported and unexplained 

assertion that his disparate treatment claim would be “impossible to prove” absent the disclosure 

of the confidential information. 

 Notwithstanding his arguments, Plaintiff has failed to make any actual showing of need, let 

alone the substantial showing that his specific need outweighs the strong interests in favor of the 

confidentiality of the non-party information recognized by FERPA.  Instead, the Court is simply 

asked to accept Plaintiff’s bare assertion that his claim “would be impossible to prove” absent the 

requested information.  (See Memorandum in Support, p.8.)  Not only does this assertion appear 

to contradict the fact that Plaintiff’s own expert has been able to develop an expansive set of 

opinions in the absence of the information, it does not rise to an actual showing of need of the type 

recognized in the very cases on which Plaintiff himself relies.  Plaintiff’s motion should be 

denied. 
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ARGUMENT 

A. FERPA Requires That Plaintiff Satisfy A “Significantly Heavier Burden” To Gain 
Access To Protected Student Information Than That Necessary To Obtain Ordinary 
Information In Discovery. 

 
Courts that have been asked to apply the protections of FERPA in the context of discovery 

disputes have recognized that the general policy supporting the broad scope of modern discovery 

can come into conflict with the strong policy underlying FERPA and supporting the confidentiality 

of student information: “The purpose of FERPA is to ‘assure parents of students ... access to their 

education records and to protect such individuals’ right to privacy by limiting the transferability 

(and disclosure) of their records without their consent.’ Rios v. Read, 73 F.R.D. 589, 597 

(E.D.N.Y.1977) (quoting 120 Cong. Rec. S21497 (daily ed. Dec. 13, 1974) (joint remarks of Sen. 

Buckley and Sen. Pell)).”  Ragusa v. Malverne Union Free School Dist., 549 F.Supp.2d 288, 291 

(E.D.N.Y. 2008).   

In this case, Plaintiff is quick to point out that the statute does not create a privilege and, in 

fact, authorizes disclosure of student information in compliance with a court order.1  As noted by 

                                                 
1 20 U.S.C. § 1232g(b) provides, in pertinent part: 
 

(2)  No funds shall be made available under any applicable 
program to any educational agency or institution which has a policy 
or practice of releasing, or providing access to, any personally 
identifiable information in education records other than directory 
information, or as is permitted under paragraph (1) of this 
subsection, unless 
 

(A) there is written consent from the student’s parents 
specifying records to be released, the reasons for such 
release, and to whom, and with a copy of the records to be 
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the court in Ragusa, however, the strong policy concerns underlying FERPA continue to exist 

even where production is judicially ordered: 

…  [T]he “privacy violations” that result from any 
disclosure of FERPA-protected education records are “no less 
objectionable simply because release of the records is obtained 
pursuant to judicial approval unless, before approval is given, the 
party seeking disclosure is required to demonstrate a genuine 
need for the information that outweighs the privacy interests of 
the students.”  Rios[ v. Read], 73 F.R.D. [589,] 599 [(E.D.N.Y. 
1977)] (citing S.Rep. No. 93-1026, at 187 (1974), reprinted in 1974 
U.S.C.C.A.N. 4206, 4251 (“The need to protect students’ rights 
must be balanced against legitimate Federal needs for 
information.”)). 

  
          Accordingly, a party seeking disclosure of education 
records protected by FERPA bears “a significantly heavier burden 
... to justify disclosure than exists with respect to discovery of other 
kinds of information, such as business records.”  Rios, 73 F.R.D. at 
598.  Courts, both within and outside this Circuit, have 
demonstrated a willingness to allow the disclosure of protected 
education records when the moving party has met its 
“significantly heavier burden” to show that its interests in 
obtaining the records outweighed the students’ privacy 
interests.  See, e.g., Nastasia v. New Fairfield Sch. Dist., No. 3:04 
CV 925 (TPS), 2006 WL 1699599, *1-2 (D.Conn. June 19, 2006) 
(issuing judicial order compelling disclosure of (1) the identification 
of another student who had made complaints similar to the 
plaintiff's, which was “arguably relevant” to plaintiff’s claims and 
was “in the exclusive control of the defendant,” and (2) records of 
similar complaints when the information was “clearly relevant” to 

                                                                                                                                                             
released to the student's parents and the student if desired by 
the parents, or 
(B) except as provided in paragraph (1)(J), such 
information is furnished in compliance with judicial order, 
or pursuant to any lawfully issued subpoena, upon condition 
that parents and the students are notified of all such orders or 
subpoenas in advance of the compliance therewith by the 
educational institution or agency. 

 
20 U.S.C. § 1232g(b)(2)(A) – (B). 
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plaintiff’s claims and the defendant’s burden of production was 
“minimal”); Davids v. Cedar Falls Cnty. Sch., No. C96-2071, 1998 
WL 34112767, *3 (N.D.Iowa Oct. 28, 1998) (finding plaintiff’s 
need for disclosure of education records, which would help him 
attempt to prove his allegations that his school “engaged in a 
practice of disparate discipline of minority and non-minority 
students,” outweighed the students’ privacy interests); Rios, 73 
F.R.D. at 599 (determining that plaintiff demonstrated sufficient 
need for students’ academic records and test results when it would 
be “impossible to prove” the alleged Title VI violations without 
such records). 

 
Id. at 292 (emphasis added).   

In contravention of the clear standard outlined above, there has not even been an attempt by 

Plaintiff to show that any of his claims would be “impossible to prove” absent the requested 

information.  Accordingly, Plaintiff’s motion must fail. 

B. Plaintiff Has Utterly Failed To Meet His Heavy Burden Under FERPA To Establish 
An Entitlement To Disclosure Of The Student Records. 

 
Plaintiff has made no showing (other than bare assertion) as to why the information 

requested is relevant and essential to his case.  Plaintiff has also made no showing that the breadth 

of the request is narrowly tailored to meet the supposed need.  For example, Plaintiff seeks 

“complete student records” for the years 2008 – 2015.  (See Memorandum in Support, p.6.)  He 

does not explain, however, why he needs the “complete” records, and he does not explain the 

significance of the broad range of years.  Plaintiff has certainly made no showing that it would be 

impossible to prove his claims without the requested information. 

Plaintiff cites the case of Rios v. Read, 73 F.R.D. 589 (E.D.N.Y. 1977) as “instructive.”  

(See Memorandum in Support, p. 8.)  ISU agrees that Rios is very instructive to the issue raised by 

Plaintiff’s motion, but not for the same reason.  Rios involved claims asserted on behalf of Puerto 
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Rican and other Hispanic school children and their parents against school officials, asserting 

violations of their right to equal educational opportunity protected by the Fourteenth Amendment 

to the U.S. Constitution and Title VI of the Civil Rights Act of 1964.  Id. at 591.  The case came 

before the Rios court on a motion to compel answers to interrogatories that were objected to, in 

part, on the ground that they were prohibited by FERPA.  Id. at 593.  Recognizing the strong 

federal policies at play favoring the confidentiality of student information, the court realized that 

the mere fact that the language of the statute does not purport to create a “privilege” does not end 

the inquiry: 

The statute says nothing about the existence of a school-student 
privilege analogous to a doctor-patient or attorney-client privilege. 
Rather, by threatening financial sanctions, it seeks to deter schools 
from adopting policies of releasing student records. Moreover, a 
school is not subject to sanctions because it discloses “personally 
identifiable information” if it does so in compliance with a judicial 
order.  Yet inquiry cannot end here because, although the 1974 Act 
does not by its terms limit discovery of school records under the 
Federal Rules of Civil Procedure, the Congressional policy ex- 
pressed in this provision places a significantly heavier burden 
on a party seeking access to student records to justify disclosure 
than exists with respect to discovery of other kinds of 
information, such as business records. The remarks of Senator 
Buckley, quoted previously, emphasize strongly that students have 
substantial privacy and confidentiality interests in their school 
records, see also Sen.Rep.No.93-1026, 93rd Cong., 2nd Sess. 
186-88, reprinted in (1974) U.S. Code Cong. & Admin. News, pp. 
4251-52, and that “there (is) clear evidence of frequent, even 
systematic violations of the privacy of students and parents by the 
schools through the unauthorized collection of sensitive personal 
information and the unauthorized, inappropriate release of personal 
data to various individuals and organizations.” 121 Cong.Rec. 
S7975 (daily ed. May 13, 1975). These privacy violations are no 
less objectionable simply because release of the records is 
obtained pursuant to judicial approval unless, before approval 
is given, the party seeking disclosure is required to demonstrate 
a genuine need for the information that outweighs the privacy 

Case 4:15-cv-00430-REB   Document 23   Filed 04/18/16   Page 6 of 8



 
 
MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO PLAINTIFF’S MOTION TO 
COMPEL STUDENT RECORDS PER F.R.C.P. 37(a)(3)(B)(iv)- 7 

interest of the students.  See Sen.Rep.No.93-1026, 93rd Cong., 
2nd Sess. 187, reprinted in (1974) U.S. Code Cong. & Admin. 
News, p. 4251. 

 
Id. at 598-99 (emphasis added) (footnote omitted). 

In Rios, the court concluded that the plaintiffs had made the required showing of need by 

showing that: “[i]f the educational treatment of Hispanic children in Patchogue-Medford violates 

Title VI standards, it nonetheless would be impossible to prove unless the plaintiffs could trace 

the progress of the individual students.”  Id. at 599 (emphasis added).  In other words, the Rios 

court adopted a standard of “impossibility” to satisfy the FERPA-mandated balancing of privacy 

interests vs. need.  No such showing has been made in the case at bar. 

According to Plaintiff, he has been the victim of “aversive racism” and “cultural 

incompetence,” and the requested information is somehow essential to making that claim.  (See 

Memorandum in Support, p.7.)  It is interesting to note, however, that notwithstanding Plaintiff’s 

conclusory assertions that the requested information is critical to and relevant to his “aversive 

racism” claim, he does not support that bare assertion with a single affidavit or declaration of any 

of his disclosed experts.  In fact, the expert Plaintiff has disclosed on the topic of “aversive 

racism,” M. Leslie Wade Zorwick, Ph.D., has already developed and disclosed an expansive set of 

opinions, none of which rely upon or refer to information of the type sought by Plaintiff.  (See 

Affidavit of Counsel in Opposition to Plaintiff’s Motion to Compel, Exhibit “A.”)  Significantly, 

nowhere in Dr. Zorwick’s report is there any mention of any need for the requested information to 

complete or support any of her opinions.  (Id.)  Plaintiff’s Motion to Compel should be denied. 

CONCLUSION 

 Based upon the foregoing, and in light of the fact that Plaintiff has not properly supported 
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his request with any showing of need, Defendant Idaho State University respectfully requests that 

Plaintiff’s Motion to Compel be denied. 

 DATED this  18th   day of April, 2016. 
 
  KELLY, TALBOY & SIMMONS, PA 
 
 By:    /s./Michael E. Kelly                                        

     Michael E. Kelly, Of the Firm 
       Attorneys for Defendant Idaho State Police 
 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 18th day of April, 2016, I electronically filed the foregoing 
with the Clerk of the Court using the CM/ECF system which sent a Notice of Electronic Filing 
to the following persons: 
 

Ronaldo A. Coulter 
Emile Loza de Siles 
Idaho Employment Law Solutions 
776 E. Riverside Dr., Suite 240 
Eagle, ID 83616 
Telephone: (208) 672-6112 
Facsimile: (208) 672-6114 
ron@idahoels.com 
Attorneys for Plaintiff 

 

 
 

   /s./Michael E. Kelly                                             
Michael E. Kelly 
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