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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO 
 

JUN YU 
 
  Plaintiff, 
 
vs. 
 
IDAHO STATE UNIVERSITY, 
 
and  
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 
 
  Defendants. 
 

  
Case No. 4:15-cv-00430 
 
DEFENDANT IDAHO STATE 
UNIVERSITY’S REPLY IN SUPPORT 
OF MOTION FOR SUMMARY 
JUDGMENT   

 
 Defendant Idaho State University (“ISU”) submits this memorandum as its reply in 

support of its Motion for Summary Judgment. 

ARGUMENT 
 
 As discussed at length in ISU’s opening memorandum, Plaintiff’s claims suffer from two 

separate but somewhat overlapping deficiencies: (1) all of the claims asserted in Plaintiff’s 

presently operative complaint (Plaintiff has a proposed amended complaint pending) were 

asserted outside the statute of limitations period and (2) most of the claims presently asserted 
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(and all of the claims proposed to be added in the amended complaint) are precluded by the 

immunity afforded by the Eleventh Amendment.  These two categories of deficiencies are 

addressed below. 

A. The Statutes Of Limitations Problems: 
 
1. Plaintiff’s Claims Accrued Before He Sought To Engage In The Student 

Appeal Process. 
 

In his Response to Defendant’s Motion for Summary Judgment (hereinafter “Response”), 

Plaintiff contends that “[e]ach discriminatory act starts a new clock….”  (See Response, p.5.)  He 

further contends that the ISU Dean of the Graduate School’s denial of his request on October 2, 

2013, a request submitted via Plaintiff’s admittedly “voluntary” participation in the 

reconsideration process, was the discriminatory act that started the statute of limitations clock 

running.  (Id.)   

In sharp contrast to the foregoing assertion, a review of Plaintiff’s Complaint reveals 

what he alleged to be the conduct of ISU that constituted the substantive acts of discrimination: 

(1) conduct stemming from an externship Plaintiff participated in at Eastern Idaho Regional 

Medical Center that occurred in 2011 (see Dkt. 1, ¶¶43-63); (2) conduct stemming from 

Plaintiff’s involvement in an externship in Cleveland, Ohio in 2013 (Id., ¶¶107-135); and (3) 

ISU’s dismissal of Plaintiff from the doctoral program in clinical psychology on May 3, 2013.  

(Id., ¶¶136-154.)  Most interestingly, Plaintiff characterized ISU’s subsequent denial of his 

appeal as a “required” “exhaust[ion of] the administrative remedies provided by ISU…”  (Id., 

¶13, fn. 2.) 

To now characterize Plaintiff’s voluntary participation in ISU’s internal appeal process as 

the final discriminatory act is simply inaccurate.  As ISU set forth in its opening brief, Plaintiff’s 

discrimination claim accrued no later than May of 2013, because at that time, he knew or had 
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reason to know of the injury which is the basis of the action.  See Kimes v. Stone, 84 F.3d 1121, 

1128 (9th Cir. 1996); Gentry v. Resolution Trust Corp., 937 F.2d 899, 919 (3d Cir.1991); 

Amburgey v. Cohart Refractories Corp., 936 F.2d 805, 810 (5th Cir.1991); Ching v. Mitre Corp., 

921 F.2d 11, 14 (1st Cir.1990); Kline v. North Texas State Univ., 782 F.2d 1229, 1232 (5th 

Cir.1986). 

For the same reason, Plaintiff’s state law claim for negligent infliction of emotional 

distress accrued prior to Plaintiff’s participation in the voluntary ISU appeal process.  Under 

Idaho law, a negligence claim accrues upon the suffering of “some damage” by a plaintiff.  

Cosgrove v. Merrell Dow Pharmaceuticals, Inc., 117 Idaho 470, 475, 788 P.2d 1293, 1298 

(1989).  As previously stated, the facts are undisputed in this case that Plaintiff began to 

experience distress (for which he now seeks recovery) that he would be dismissed from the ISU 

program even before that actual dismissal had occurred in May of 2012.  (See Statement of 

Undisputed Material Facts, ¶27.)  ISU’s Motion for Summary Judgment should be granted. 

2. Idaho Does Not Recognize The Doctrine Of Equitable Tolling In Relation To 
The Claims Made By Plaintiff. 

 
Plaintiff next contends that assuming the statute of limitations period did begin to run in 

May of 2013, his claims are nevertheless saved by the doctrine of equitable tolling.  (See 

Response, p.9.)  This contention is without merit. 

Federal law supplies the very clear answer to Plaintiff’s request for equitable tolling with 

respect to his Title VI claim.  Regarding that claim, it is important to keep in mind that the 

alleged “tolling event” claimed by Plaintiff is his exhaustion of administrative remedies.  

Contrary to Plaintiff’s assertion, federal “[c]ourts … squarely hold that litigants need not 

exhaust their administrative remedies prior to bringing a Title VI claim in federal court.”  

Neighborhood Action Coalition v. City of Canton, Ohio, 882 F.2d 1013, 1015 (1999) (emphasis 
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added) (citing Doe on Behalf of Doe v. St. Joseph’s Hospital, 788 F.2d 411, 426 (7th Cir.1986); 

Chowdhury v. Reading Hospital and Medical Center, 677 F.2d 317, 320-22 (3d Cir.1982); Crest 

Street Community Council v. North Carolina Department of Transportation, 598 F.Supp. 258, 

265-66 (M.D.N.C.1984), rev’d on other grounds, 769 F.2d 1025 (4th Cir.1985), rev’d, 479 U.S. 

6 (1986); Concerned Tenants Association v. Indian Trails Apartments, 496 F.Supp. 522, 527 

(N.D.Ill.1980).) 

In an effort to salvage his Section 1983 claim and claim for negligent infliction of 

emotional distress, Plaintiff also suggests that Idaho liberally applies the doctrine of equitable 

tolling in cases such as this.  (See Response, p.9.)  Indeed, Plaintiff goes so far as to assert that 

that [t]he Idaho legislature repeatedly has adopted the equitable tolling, including in the 

following Idaho statutes: Idaho Code … § 5-219 …”  (Id., p.7, fn.5.)  This assertion could not be 

further from accurate. 

In McCabe v. Craven, Idaho Court of Appeals Case No. 32119 (2007), the court 

addressed the very issue of the applicability of the doctrine of equitable tolling in the context of a 

Section 1983 claim: 

Where not otherwise expressed by statute, Idaho’s legislature 
has rejected the common law doctrine of equitable tolling. See 
McCuskey v. Canyon County Com’rs, 128 Idaho 213, 218, 912 
P.2d 100, 105 (1996) (“Statutes of limitation in Idaho are not tolled 
by judicial construction but rather by the expressed language of the 
statute.”) 

 
Id. (emphasis added).  The court continued: “Furthermore, I.C. § 5-219(4) implicitly rejects 

equitable tolling where the statute of limitations has begun to run from an objectively 

ascertainable injury but the injury is not yet reasonably knowable and may not be known until 

the limitations period has expired.”  Id. (footnote omitted) (emphasis added). 

Case 4:15-cv-00430-REB   Document 38   Filed 10/14/16   Page 4 of 7



DEFENDANT IDAHO STATE UNIVERSITY’S REPLY IN SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT -5 
 

 Plaintiff can, therefore, not claim the assistance of equitable tolling under either federal 

or state law.  ISU’s Motion for Summary Judgment should be granted. 

B. The Eleventh Amendment Problem - Relation Back Under Rule 15(c) Will Not Save 
Plaintiff’s Claims. 

 
In addition to the statute of limitations problems discussed above, all of Plaintiff’s claims 

(both asserted in his complaint and offered by way of his proposed amended complaint) other 

than his Title VI claim are defective as they fall squarely within the Eleventh Amendment’s 

grant of immunity from suit in federal court to an “arm of the state” such as ISU.  Plaintiff does 

not seriously dispute that fact but, as an apparent last resort effort to salvage some of his claims, 

suggests that he intends to file a second motion for leave to amend to add individual actors.  (See 

Response, pp.11-15.)  This is true, Plaintiff contends, notwithstanding the fact that this case has 

been pending since September 2015, and notwithstanding the fact that Plaintiff has known the 

specific identities of all individual actors since at least May of 2013. 

Regardless of whether Plaintiff was diligent in asserting such a motion, any reliance on 

the doctrine of relation back of the pleadings under the auspices of Plaintiff’s initial pleading of 

fictitious names, must fail.  The Ninth Circuit has examined relation back under Federal Rule of 

Civil Procedure in the context of a Section 1983 claim: 

Prior to the 1991 amendments to Federal Rule of Civil Procedure 
15(c), this court held that the relation back provisions of state law, 
rather than Rule 15(c), govern a federal cause of action pursuant to 
§ 1983. See Merritt v. Cnty. of L.A., 875 F.2d 765, 768 (9th Cir. 
1989); Cabrales v. Cnty. of L.A., 864 F.2d 1454, 1462-64 (9th Cir. 
1988), vacated on other grounds, 490 U.S. 1087, 109 S.Ct. 2425, 
104 L.Ed.2d 982 (1989), decision reinstated on remand, 886 F.2d 
235 (9th Cir. 1989).  In Cabrales, this court held the relation back 
provisions of state law, rather than Rule 15(c), govern a federal 
cause of action pursuant to 42 U.S.C. § 1983.  This court 
concluded that California’s relation back provisions constitute a 
substantive state policy that is applicable in federal civil rights 
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actions in which a state statute of limitations governs.  Id. at 1464; 
see Merritt, 875 F.2d at 768 n.5. 

  
Butler v. National Community Renaissance Of California, 766 F.3d 1191, 1198-99 (9th Cir. 

2014) (emphasis added). 

 In Chacon v. Sperry Corporation, 11 Idaho 270, 723 P.2d 814 (1986), the Idaho Supreme 

Court addressed the interplay between Idaho Rule of Civil Procedure 10(a)(4) governing 

fictitious party pleading and Rule 15(c) governing relation back of amended pleadings: 

I.R.C.P. 15(c) specifically addresses and provides the conditions 
under which an amendment changing the name of a party 
previously designated will relate back for purposes of the statute of 
limitations.  Since I.R.C.P. 15(c) is the specific provision regarding 
the statute of limitations which, at the time of its adoption in 1975, 
had been interpreted by the federal courts to apply to amendments 
changing the names of fictitiously designated parties, Rule 15(c) 
controls on the statute of limitations issue.  Accordingly, any 
amendment applied to fictitious party pleadings filed under 
I.R.C.P. 10(a)(4) will relate back to the date of the original 
filing only if the requirements of Rule 15(c) are complied with. 

 
Id. at 274, 723 P.2d 818 (emphasis added).  In other words, fictitious party pleading adds 

absolutely nothing to the equation under established Idaho law. 

Under Idaho’s version of Rule 15(c): 

“[a]n amendment changing the party against whom a claim is 
asserted relates back if the foregoing provision is satisfied and, 
within the period provided by law for commencing the action 
against him, the party to be brought in by amendment (1) has 
received such notice of the institution of the action that he will not 
be prejudiced in maintaining his defense on the merits, and (2) 
knew or should have known that, but for a mistake concerning the 
identity of the proper party, the action would have been brought 
against him.” 

 
Id. (quoting comments of Civil Rules Advisory Committee to proposed 1975 revisions to 

I.R.C.P. 15(c). 
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 In this case, Plaintiff has not alleged that there was any mistake as to the identity of any 

individual actors he suggests he will name by way of some future amendment to his pleadings.  

In fact, any such allegation would be completely inaccurate as Plaintiff has been aware of all the 

individual actors in this matter since well prior to the commencement of this action.  As a matter 

of law, the doctrine of relation back cannot salvage any of Plaintiff’s claims otherwise subject to 

dismissal for the running of the statute of limitations period.  ISU’s motion should be granted. 

CONCLUSION 

 Based upon the foregoing, in addition to the arguments asserted in Defendant’s initial 

briefing, Defendant Idaho State University respectfully requests that its Motion for Summary 

Judgment be granted. 

 DATED this 14th    day of October, 2016. 
 
   KELLY, TALBOY & SIMMONS, PA 
 
   By:     /s./ Michael E. Kelly                                       

      Michael E. Kelly, Of the Firm 
         Attorneys for Defendant Idaho State University 
 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 14th day of October, 2016, I electronically filed the foregoing 
with the Clerk of the Court using the CM/ECF system which sent a Notice of Electronic Filing to 
the following persons: 
 

Ronaldo A. Coulter 
Emile Loza de Siles 
Idaho Employment Law Solutions 
776 E. Riverside Dr., Suite 240 
Eagle, ID 83616 
Telephone: (208) 672-6112 
Facsimile: (208) 672-6114 
ron@idahoels.com 
emile@idahoels.com  
Attorneys for Plaintiff 

☒ Electronic Mail 

    /s./Michael E. Kelly                                                      
    Michael E. Kelly 
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