
MEMORANDUM IN SUPPORT OF DEFENDANT’S RENEWED MOTION FOR SUMMARY 
JUDGMENT - 1 
 

Michael E. Kelly, ISB # 4351 
Jon T. Simmons, ISB # 5006 
Shannon M. Graham, ISB #10092 
KELLY, TALBOY & SIMMONS, PA 
380 E. Parkcenter Blvd., Ste 200 
Post Office Box 856 
Boise, Idaho  83701 
Telephone  (208) 342-4300  
Facsimile   (208) 342-4344 
2800.032\Memo in Supp of  2nd MSJ.wpd 
 
Attorneys for Defendant Idaho State University 
 
 

IN THE UNITED STATES DISTRICT COURT 
 

DISTRICT OF IDAHO 
 
JUN YU 
 
  Plaintiff, 
 
vs. 
 
IDAHO STATE UNIVERSITY, 
 
and  
 
JOHN/JANE DOES I through X, whose true 
identities are presently unknown, 
 
  Defendants. 

  
Case No. 4:15-cv-00430 
 
MEMORANDUM IN SUPPORT OF 
DEFENDANT’S RENEWED 
MOTION FOR SUMMARY 
JUDGMENT 
 

 
INTRODUCTION 

 Defendant Idaho State University (“ISU”) submits this memorandum in support of its 

second Motion for Summary Judgment.  As established below, there are no factual issues in 

dispute regarding the timeliness of Plaintiff’s claims, ISU’s status as an arm of the State of Idaho 

and its entitlement to immunity from suit under the Eleventh Amendment to the U.S. 

Constitution and lack of support for Plaintiff’s claims.  Consequently, ISU is entitled to judgment 
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as a matter of law on all of Plaintiff’s claims, both asserted and pending, and its Renewed 

Motion for Summary Judgment should be granted. 

FACTUAL BACKGROUND 
 
 Plaintiff is a Chinese citizen who, between 2008 and 2013, was enrolled in ISU’s clinical 

psychology doctoral program.  See Statement of Undisputed Material Fact (hereinafter 

“SUMF”), ¶¶ 1, 3, 28.    Plaintiff was dismissed from the ISU program following his display of 

deficiencies in clinical settings and his expulsion from an internship he had created at the 

Cleveland Clinic Center for Autism.  See SUMF ¶¶ 4-17, 25, 26, 28.  His dismissal from the 

Cleveland Clinic internship occurred in April 2013, and his dismissal from the ISU program 

occurred in May of that year.  See SUMF ¶¶ 26, 28.  Approximately two years and four months 

following his dismissal, Plaintiff filed the present action claiming that he suffered discrimination 

and was denied educational opportunities on account of his race and national origin.  See SUMF 

¶ 30.   

For a full recitation of undisputed material facts, please see the separate SUMF filed 

concurrently herewith. 

ARGUMENT 
 
A. Standard Of Review. 
 

Summary judgment is appropriate where a party can show that, as to any claim or 

defense, “there is no genuine dispute as to any material fact and the movant is entitled to 

judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  One of the principal purposes of the 

summary judgment “is to isolate and dispose of factually unsupported claims . . .”  Celotex Corp. 

v. Catrett, 477 U.S. 317, 323-24 (1986).   It is “not a disfavored procedural shortcut,” but is 

instead the “principal tool[ ] by which factually insufficient claims or defenses [can] be isolated 
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and prevented from going to trial with the attendant unwarranted consumption of public and 

private resources.”  Id. at 327.  

“[T]he mere existence of some alleged factual dispute between the parties will not defeat 

an otherwise properly supported motion for summary judgment.” Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 247-48 (1986).  Rather, there must be a genuine dispute as to any material 

fact – a fact “that may affect the outcome of the case.”  Id. at 248. 

The evidence must be viewed in the light most favorable to the non-moving party, and 

the Court must not make credibility findings.  Id. at 255. Direct testimony of the non-movant 

must be believed, however implausible.  Leslie v. Grupo ICA, 198 F.3d 1152, 1159 (9th Cir. 

1999). On the other hand, the Court is not required to adopt unreasonable inferences from 

circumstantial evidence. McLaughlin v. Liu, 849 F.2d 1205, 1208 (9th Cir. 1988). 

The moving party bears the initial burden of demonstrating the absence of a genuine 

dispute as to material fact. Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001) (en banc). 

To carry this burden, the moving party need not introduce any affirmative evidence (such as 

affidavits or deposition excerpts) but may simply point out the absence of evidence to support 

the nonmoving party’s case.  Fairbank v. Wunderman Cato Johnson, 212 F.3d 528, 532 (9th Cir. 

2000). 

This shifts the burden to the non-moving party to produce evidence sufficient to support a 

jury verdict in his favor.  Deveraux, 263 F.3d at 1076. The non-moving party must go beyond the 

pleadings and show “by her [ ] affidavits, or by the depositions, answers to interrogatories, or 

admissions on file” that a genuine dispute of material fact exists.  Celotex Corp., 477 U.S. at 324. 
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B. Plaintiff Failed To Assert His Claim For Discrimination Under Title VI (Count I) 
And His Claim For Negligent Infliction Of Emotional Distress (Count III) Within 
The Applicable Statute Of Limitations Period. 
 
1. Plaintiff’s Title VI Claim Is Time-Barred. 

 
In federal civil rights cases, courts look to the state statute of limitations for personal 

injury actions in the forum state.  See Wilson v. Garcia, 471 U.S. 261, 266-67 (1985).  In Idaho, 

that statute of limitations is found in Idaho Code § 5-219, which provides a two year limitations 

period.   

Federal law, however, controls questions relating to accrual of federal causes of action. 

E.g., Elliott v. City of Union City, 25 F.3d 800, 801-02 (9th Cir. 1994)  See also Newcomb v. 

Ingle, 827 F.2d 675, 678 (10th Cir. 1987) (overruling Clulow v. Oklahoma, 700 F.2d 1291 (10th 

Cir.1983) and DeVargas v. Montoya, 796 F.2d 1245 (10th Cir.1986)).  A civil rights action 

accrues when the plaintiff knows or has reason to know of the injury which is the basis of the 

action.  Kimes v. Stone, 84 F.3d 1121, 1128 (9th Cir. 1996); Genty v. RTC, 937 F.2d 899, 919 (3d 

Cir. 1991); Amburgey v. Corhart Refractories Corp., 936 F.2d 805, 810 (5th Cir. 1991); Ching v. 

Mitre Corp., 921 F.2d 11, 14 (1st Cir. 1990); Kline v. N. Tex. State Univ., 782 F.2d 1229, 1232 

(5th Cir. 1986). 

In this case, it is undisputed that Plaintiff had knowledge of his dismissal from the ISU 

program in May 2013.  See SUMF ¶ 28.  The two-year limitations period, therefore, ran in May 

2015.  Plaintiff’s Complaint was filed on September 16, 2015, or approximately four months 

after the limitations period had run.  See Complaint (Dkt. 1). 

In his Complaint and Amended Complaint (Dkt. 41), Plaintiff alleges that:  

[t]he last and final act of discrimination occurred when as required, 
Mr. Yu exhausted administrative remedies provided by ISU and 
the Graduate Counsel denied Plaintiff’s appeal; see Sirpal v. Univ 
of Miami, 684 F.Supp.2d 1349,1360 (S.D. Fla 2010)   
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(Id. ¶13 and fn.2.)1 

Plaintiff misapplies Sirpal in claiming that his discrimination claim did not accrue until 

he had “exhausted his administrative remedies.” In Sirpal, the Southern District of Florida Court 

was applying a Florida state law principle of accrual to a Florida state law breach of 

contract claim, citing several Florida state law decisions for authority.  See Sirpal at 1360.  Such 

principles of accrual and exhaustion find no support in federal law, particularly as it relates to 

claims of discrimination under Title VI. 

As noted by one federal court on the issue: 

Courts … squarely hold that litigants need not exhaust their 
administrative remedies prior to bringing a Title VI claim in 
federal court.  Doe on Behalf of Doe v. St. Joseph’s Hospital, 788 
F.2d 411, 426 (7th Cir.1986); Chowdhury v. Reading Hospital and 
Medical Center, 677 F.2d 317, 320-22 (3d Cir.1982), cert. denied, 
463 U.S. 1229, 103 S.Ct. 3569, 77 L.Ed.2d 1411 (1983); Crest 
Street Community Council v. North Carolina Department of 
Transportation, 598 F.Supp. 258, 265-66 (M.D.N.C.1984), rev'd 
on other grounds, 769 F.2d 1025 (4th Cir.1985), rev'd, 479 U.S. 6, 
107 S.Ct. 336, 93 L.Ed.2d 188 (1986); Concerned Tenants 
Association v. Indian Trails Apartments, 496 F.Supp. 522, 527 
(N.D.Ill.1980). We agree with the reasoning of these courts. 

 
Neighborhood Action Coal. v. Canton, 882 F.2d 1012, 1015 (6th Cir. 1989) (emphasis added).  

Thus, ISU is entitled to summary judgment on Plaintiff’s Title VI claim on the ground that it is 

time-barred. 

2. Plaintiff’s State Law Claim For Negligent Infliction Of Emotional Distress Is 
Also Time-Barred. 

 

                                                            
1 Plaintiff also alleges that he was “required” by ISU to pursue an internal appeal of his dismissal 
as some sort of precursor to filing this case.  (See Id.)  That is simply not the case, and in any 
event, ISU submits that it could not dictate the requirements of federal law of accrual of a Title 
VI claim.  In reality, the ISU procedures in place at the time clearly stated that students receiving 
letters of dismissal would automatically be dropped from all courses regardless of whether they 
chose to appeal.  (See SUMF, ¶29.) 
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Idaho law is settled regarding the accrual of a cause of action relating to personal injury 

for purposes of Idaho Code § 5-219: 

Under I.C. § 5-219(4), a cause of action is deemed to "accrue" at 
the time of the occurrence, act or omission complained of.  
However, in interpreting that statute, this Court held in Stephens v. 
Stearns, 106 Idaho 249, 254, 678 P.2d 41, 46 (1984), and Blake v. 
Cruz, 108 Idaho 253, 260, 698 P.2d 315, 322 (1985), that “the 
statute of limitations does not begin to run against a negligence 
action until some damage has occurred.”   

 
Cosgrove v. Merrell Dow Pharms., Inc., 117 Idaho 470, 475, 788 P.2d 1293, 1298 (1989). 

 In the present case, the facts are not in dispute that Plaintiff began to allegedly experience 

distress prior to his dismissal and suffered alleged damages at the time of his dismissal from the 

ISU program in May 2013.  See SUMF ¶¶ 27, 28.  There is no principle of state or federal law 

that would toll the running of the two-year limitations period on Plaintiff’s state law tort claim.  

ISU’s Motion for Summary Judgment on that issue should be granted. 

C. ISU Is Immune From Liability On All Of Plaintiff’s Claims Other Than That 
Brought Under Title VI. 

 
The Eleventh Amendment provides that the “judicial power of the United States shall not 

be construed to extend to any suit in law or equity, commenced or prosecuted against the United 

States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”  U.S. Const.  

States are protected by the Eleventh Amendment from suits by citizens in federal court unless the 

defendant waived immunity or Congress has exercised its Fourteenth Amendment power to 

override immunity. T.M. v. S.F. Unified Sch. Dist., 2010 U.S. Dist. LEXIS 3794 (N.D. Cal. 

2000) (citing Seminole Tribe v. Fla., 517 U.S. 44, 116 S. Ct. 1114, 134 L. Ed. 2d 252 (1996);Will 

v. Mich. Dep’t of State Police, 491 U.S. 58, 109 S. Ct. 2304, 105 L. Ed. 2d 45 (1989)). 

Notwithstanding the fact that the District Court for the District of Idaho has twice 

concluded that ISU is an arm of the State of Idaho for purposes of analyzing the application of 
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the Eleventh Amendment, Plaintiff has nonetheless sought to assert claims against ISU in federal 

court of a nature that are clearly prohibited and for which there has been no waiver.  Those 

claims include all claims pending other than his claim for discrimination under Title VI. 

1. ISU Is An Arm Of The State Of Idaho. 
 

There is no question that ISU is an “arm of the State of Idaho” for purposes of an 

Eleventh Amendment analysis.  That conclusion was originally reached in Ferguson v. Greater 

Pocatello Chamber of Commerce, Inc., 647 F. Supp. 190 (D. Idaho 1985), and reaffirmed more 

recently in Sadid v. Idaho State Univ., 837 F. Supp. 2d 1168 (D. Idaho 2011).  In Sadid, the 

plaintiff argued that there had been sufficient changes in the manner in which ISU conducted its 

business between the time of that case and the time when Ferguson was decided, that merited a 

different conclusion.  The Court flatly disagreed:  

Although ISU is an entity that experiences a certain amount of 
autonomy deriving from its ability to generate non-state revenues 
and its designation as an “independent legal entity,” the balance of 
the Mitchell factors demonstrate that it is an arm of the State of 
Idaho. As in Ferguson, this Court finds that ISU is immune 
from suit in federal court, particularly because of the " ' impact' 
on the State treasury" a judgment against it would have. Ferguson, 
647 F.Supp. at 192.  

 
Id. at 1174 (emphasis added). 
 

2. ISU is Not a “Person” Within the Meaning of 42 U.S.C. § 1983 And, 
Accordingly, is Immune From Liability Under That Statute Pursuant to the 
Eleventh Amendment. 

 
In Counts II and IV of Plaintiff’s Amended Complaint, he asserts claims for deprivation 

of constitutional rights under color of state law in violation of Title 42 U.S.C. § 1983.   Section 

1983 provides:  

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the jurisdiction 
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thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper 
proceeding for redress … .  

 
42 U.S.C. § 1983 (emphasis added). 

In the case of Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (1978), the Court concluded 

that local government units such as school boards and municipal corporations are “persons” 

under Section 1983 and thus subject to liability for violation of civil rights.  The distinction 

between local entities and state entities is appropriate, as the Eleventh Amendment immunizes 

only state entities.  Consequently, Monell limited its “person” analysis to “local government 

units which are not considered part of the State for Eleventh Amendment purposes.”  Id. at 690, 

n.54. 

In a subsequent case, the Supreme Court emphasized the foregoing distinction between 

local and state government units in Monell and asserted that neither the language nor the history 

of 42 U.S.C. § 1983 evidences any congressional intention to abrogate the states’ immunity.  See 

Quern v. Jordan, 440 U.S. 332 (1979).  Reading Monell and Quern together, the clear conclusion 

is that local government units are “persons” subject to suit under Section 1983 and are not 

immune from liability under the Eleventh Amendment, while state agencies are not “persons” 

under 42 U.S.C. § 1983 and are immune from liability under the Eleventh Amendment.     

As the Court phrased it in another case decided the same day as Quern, the issue in any 

given case is whether the entity in question “is to be regarded as a political subdivision,” of the 

state (and thus not immune), or as “an arm of the state subject to its control” (and thus immune).  

Lake Country Estates, Inc. v. Tahoe Reg’l Planning Agency, 440 U.S. 391, 401-02 (1979).  

Therefore, it is established that Claims under 42 U.S.C. § 1983 are limited by the scope of the 

Eleventh Amendment.  Doe v. Lawrence Livermore Nat 'l Lab, 131 F.3d 836 (9th Cir. 1997). 
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As set out above, ISU is an arm of the State of Idaho.  As the Court in Sadid held, “ISU's 

Eleventh Amendment immunity has not been abrogated by congressional authorization. ‘We 

cannot conclude that § 1983 was intended to disregard the well-established immunity of a State 

from being sued without its consent.’”  Sadid supra at 1175 (quoting Will v. Mich. Dept. of State 

Police, 491 U.S. 58, 67 (1989)).  ISU’s motion for summary judgment on Plaintiff’s Section 

1983 claims should be granted. 

3. Plaintiff’s Claims for Negligent Infliction of Emotional Distress, Promissory 
Estoppel And Breach of Contract are Likewise Barred by the Eleventh 
Amendment. 

 
For the same reason, ISU is immune from suit in federal court under the Eleventh 

Amendment on Plaintiff’s state law claims.  This issue was addressed by the Supreme Court in 

Regents of the Univ. of Cal. v. Doe, 519 U.S. 425 (1997).  In that case, the plaintiff (a citizen of 

New York) sued the Regents of the University of California, contending, among other things, 

that the university had agreed to employ him and then breached that agreement.  Id. at 426.  The 

court concluded that the breach of contract claims against the Regents of the University were 

precluded by Eleventh Amendment immunity from suit.  Id. at 431.  The same conclusion is 

inescapable in this case regarding all of Plaintiff’s claims other than that asserted under Title VI.  

ISU’s Motion for Summary Judgment should be granted. 

D. Should Plaintiff Not Be Barred From Bringing His Title VI, Section 1983 And State 
Law Claims, The Claims Should Be Dismissed Due To Lack of Factual Support In 
The Record.   
 
1. Title VI (Count I).  

Although ISU is subject to the requirements of Title VI, Plaintiff has not adduced 

evidence of intentional discrimination by ISU.  Section 601 of that Title provides that no person 

shall, "on the ground of race, color, or national origin, be excluded from participation in, be 

denied the benefits of, or be subjected to discrimination under any program or activity" covered 
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by Title VI. 42 U.S.C. § 2000d.  “[Section] 601 prohibits only intentional discrimination.”  

Alexander v. Sandoval, 532 U.S. 275, 280, 121 S. Ct. 1511, 1516 (2001).  Not only has Plaintiff 

failed to produce evidence of intentional discrimination, but notes in his complaint that any 

alleged discrimination suffered by Plaintiff was a result of “ISU’s cultural incompetence and 

aversive racism/prejudice…”  See Amended Complaint ¶ 352.  Accordingly, Plaintiff’s Title VI 

claim is not actionable.   

2. Procedural Due Process (Count II).  

The procedures employed by ISU when dismissing Plaintiff were sufficient to satisfy the 

requirements of procedural due process even assuming the existence of a liberty interest.  As 

Plaintiff stated in his Amended Complaint, Procedural Due Process affords one the right to 

notice and the opportunity to be heard. To be entitled to the procedural protections of the 

Fourteenth Amendment, a post-graduate student must demonstrate that his dismissal from the 

school deprived him of either a liberty or a property interest. Bd. of Curators of Univ. of Mo. v. 

Horowitz, 435 U.S. 78, 82, 98 S. Ct. 948, 951 (1978).   Although Plaintiff  claims to be deprived 

of a liberty interest, the Supreme Court has declined to decide whether a student’s dismissal 

deprived him of a liberty interest in pursuing a career.  Id. at 84.   

The present claim is nearly identical to the claim reviewed by the Supreme Court in 

Horowtiz.    In that case, a medical student was notified and dismissed by officials of the school 

during her final year of study after being informed by faculty of their dissatisfaction with her 

clinical performance.  Id. at 79. The medical student filed suit against the school board under 

Section 1983, alleging that she was not afforded procedural due process prior to her dismissal.  

Id. at 79-80.  In holding that the school satisfied the procedural due process requirements, and 

adequately provided the medical student with notice and an opportunity to be heard,  the Court 

stated: 
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the determination whether to dismiss a student for academic 
reasons requires an expert evaluation of cumulative information 
and is not readily adapted to the procedural tools of judicial or 
administrative decisionmaking.  Under such circumstances, we 
decline to ignore the historic judgment of educators and thereby 
formalize the academic dismissal process by requiring a hearing.  
The educational process is not by nature adversary; instead it 
centers around a continuing relationship between faculty and 
students… This is especially true as one advances through the 
varying regimes of the educational system, and the instruction 
becomes both more individualized and more specialized. 

 
Id. at 98. 

Here, Plaintiff was afforded procedural due process.  Like the student in Horowtiz, 

Plaintiff had an opportunity to be heard when multiple educators raised concerns with him about 

his ability to communicate with and effectively access and treat patients.  See SUMF ¶¶ 4-17.  

He also received notice of his dismissal via letter in May 2013.  See SUMF ¶ 28.  These 

procedures were sufficient to satisfy the requirements of procedural due process, especially in a 

postgraduate academic environment.  Accordingly, summary judgment should be granted.     

3. Negligent Infliction of Emotional Distress (Count III). 

As a matter of law, ISU is entitled to the protections of the Idaho Tort Claims Act.  Idaho 

Code § 6-905 unambiguously mandates that a notice of tort claim be “presented to and filed 

with” the Secretary of State when the offending state employee committed the alleged wrongful 

act “within the course or scope of his employment.”  Here, ISU was, indeed, within the course 

and scope of their employment when dismissing Plaintiff and Plaintiff failed to file a notice of 

tort claim with the Secretary of State.  Accordingly, Plaintiff’s claims should be dismissed.   

Further, to prove a claim for negligent infliction of emotional distress there must be both 

an allegation and proof that a party claiming negligent infliction of emotional distress has 

suffered a physical injury, or a physical manifestation of an injury caused by the negligently 

inflicted emotional distress.  Czaplicki v. Gooding Joint Sch. Dist., 775 P.2d 640 (Idaho 1989); 
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see also Evans v. Twin Falls County, 118 Idaho 210, 220 (1990).  Here, Plaintiff claims he has 

suffered from fear, anger, frustration, and a profound sense of betrayal.  While this enables 

Plaintiff to posit a claim for negligent infliction of emotional distress, he still must adduce facts 

to prove this claim.  Plaintiff has not put forth any proof of this physical manifestation.  

Accordingly, summary judgement should be granted.   

4. Substantive Due Process (Count IV). 

Plaintiff has failed to put forward evidence of a depravation of any constitutionally 

protected property interest.  In order to succeed on a substantive due process claim under 42 

U.S.C. § 1983, a plaintiff must establish that he has a property interest protected by the 

Fourteenth Amendment’s due process clause.  Schroeder v. McDonald, 55 F.3d 454, 462 (9th 

Cir. 1995) (citing Bd. of Regents v. Roth, 408 U.S. 564, 569, 92 S. Ct. 2701, 33 L. Ed. 2d 548 

(1972)).  Plaintiff must also demonstrate arbitrary and capricious conduct on the part of 

university officials by showing that there was no rational basis for the university's decision, or 

must show that the dismissal was motivated by bad faith or ill will unrelated to academic 

performance. Bd. of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 91-92 (1978). A student 

may maintain a substantive due process claim if the university's actions constituted a "substantial 

departure from accepted academic norms as to demonstrate that the person or committee 

responsible did not actually exercise professional judgment." Regents of Univ. of Mich. v. Ewing, 

474 U.S. 214, 225 (1985). 

Plaintiff claims to have a property interest in his continued enrollment in ISU’s clinical 

psychology program.  See Amended Complaint ¶ 364.  However, “[t]he Due Process Clause does 

not create substantive rights in property; the property rights are defined by reference to state 

law.”  Portman v. County of Santa Clara, 995 F.2d 898, 904 (9th Cir. 1993), see also Bd. of 

Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972).  No right under the laws of Idaho exist for 
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one to maintain enrollment in a state university.  Accordingly, Plaintiff failed to establish that he 

has a property interest protected by the Fourteenth Amendment’s due process clause.     

Even if respondent's assumed property interest gave rise to a substantive right under the 

Due Process Clause to continue enrollment, free from arbitrary state action, the facts of record 

disclose no such action.  Although courts may review an academic decision of a public education 

institution under the substantive due process standard, they must show great "respect for the 

faculty's professional judgment, [and should not] override it unless it is such a substantial 

departure from accepted academic norms as to demonstrate that the person or committee 

responsible did not actually exercise professional judgment." Regents of the Univ. of Mich., 474 

U.S. at 225, 106 S. Ct. 507, 88 L. Ed. 2d 523.   

The record demonstrates that the decision to dismiss respondent was deliberate and 

objectively reasonable.  See SUMF ¶¶ 4-17, 25, 26, 28.  Plaintiff was dismissed from the 

program, only after careful review of concerns raised by multiple educators that Plaintiff did not 

have the ability to communicate with and effectively assess and treat patients.  See SUMF ¶ 4-17, 

25, 26.  The narrow avenue for judicial review of the substance of academic decisions precludes 

any conclusion that such decision was such a substantial departure from accepted academic 

norms as to demonstrate that the faculty did not exercise professional judgment.  Regents of 

Univ. of Mich. v. Ewing, 474 U.S. 214, 215, 106 S. Ct. 507, 508 (1985).  Accordingly, Plaintiff’s 

due process claims should be dismissed. 

5. Promissory Estoppel (Count V). 

Plaintiff’s promissory estoppel claim is not proper and should be dismissed.  Promissory 

estoppel is “[a] promise which the promisor should reasonably expect to induce action or 

forebearance on the part of a promisee or a third person and which does induce such action or 

forebearance is binding if injustice can be avoided only by enforcement of the promise.”   Smith 
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v. Boise Kenworth Sales, 102 Idaho 63, 67, 625 P.2d 417, 421 (1981) (quoting Restatement 

(Second) of Contracts § 901(1) (1981)).  “Promissory estoppel requires a promise to be enforced 

and it cannot serve as ‘a substitute for an agreement between the parties.’” U.S. Welding, Inc. v. 

Battelle Energy All., L.L.C., 728 F. Supp. 2d 1110, 1122 (D. Idaho 2010) (citing Lettunich v. Key 

Bank Nat’l Ass’n, 141 Idaho 362, 367, 109 P.3d 1104, 1109 (2005)).  Accordingly, a promissory 

estoppel claim must contain proof a promise.  Id. at 1120.     

Here, there is no such evidence of a promise.  After Plaintiff was not selected for an 

APPIC internship, Dr. Mark Roberts informed Plaintiff that he had three alternatives to complete 

the required course: (1) re-applying to the national internship, (2) propose a local internship, 

subject to Clinical Training Committee approval, and (3) propose modified and/or 

accommodated internship in China.  See SUMF ¶ 26.  Plaintiff incorrectly claims that Dr. 

Robert’s reminder and notification of alternative options for completely his clinical internship 

constituted a promise.    

A promise is “a manifestation of intention to act or refrain from acting in a specified way, 

so made as to justify a promise in understanding that a commitment has been made.”  Atwood v. 

W. Constr., 129 Idaho 234, 238, 923 P.2d 479, 483 (1996) (citing Restatement (Second) of 

Contracts § 2 (1981)). In other words, a promise transfers the right of performance. Dr. Roberts’ 

iteration of Plaintiff’s options for completing his clinical internship do not transfer any right of 

performance to Plaintiff.  Rather, Dr. Roberts’ statement laid out to Plaintiff alternative methods 

to complete his degree requirements. The statement was nothing more than a statement of fact.   

The law recognizes a distinction between promises and mere statements of opinion or 

fact. Id.  In making this distinction, the inquiry is whether a reasonable person in the position of 

the listener would conclude that the speaker had made a promise or only expressed an opinion, 

prediction or expectation.  Id. (citing Restatement (Second) of Contracts § 2 cmt. f (1981)).  
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Thus, Plaintiff’s promissory estoppel claim must fail unless a reasonable person in Plaintiff’s 

position would have concluded that Dr. Roberts, and accordingly ISU, promised successive 

chances at completely his clinical internship using different alternatives for placement. 

Here, the statement upon which Plaintiff relies does not permit conflicting inferences and 

reasonable minds could not reach different conclusions concerning the import of the statement.  

Given the language used and the context in which the statements were made, it can only be 

perceived as a statement of fact. Dr. Roberts merely informed Plaintiff about what options he 

could pursue to obtain a clinical internship position.  Reasonable minds would not accept 

Plaintiff’s assertion that the statement, made to a doctoral student, would imply that should 

Plaintiff fail at one internship, he could pursue two other options to obtain another.  Accordingly, 

the doctrine of promissory estoppel is of no consequence in this case because there is no 

evidence of a sufficiently definite promise.   

6.  Breach of Contract (Counts VI – XVIII). 

Although the principal relationship between a college and its students is contractual, the 

general nature and terms of the agreement are usually implied since a formal contract is rarely 

prepared.   Wickstrom v. N. Idaho Coll., 111 Idaho 450, 452, 725 P.2d 155, 157 (1986).  An 

implied contract exists when “there is no express agreement but the conduct of the parties 

implies an agreement from which an obligation in contract exists.”  Peavey v. Pellandini, 97 

Idaho 655, 658, 551 P.2d 610, 613 (1976) (citing Clements v. Jungert, 90 Idaho 143, 408 P.2d 

810 (1965)).   

Under such an approach, there is the implication that the institution 
had obligated itself-subject, of course, to changes in plan, 
curriculum, and the like-to permit a student in good standing to 
continue the particular course for which he has entered upon 
payment of the necessary fees and compliance with other 
reasonable requirements.  
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Jonathan Flagg Butcher, Contract Law and the Student-University Relationship, 48 Ind. L.J. 253, 

255 (1973) (citing Samson v. Trustees of Columbia University, 101 Misc. 146, 148, 167 N.Y.S. 

202, 204 (Sup. Ct. 1917)).  Notably, Plaintiff does not point to the existence of an express 

contract, but does describe his implied contract with ISU similarly.  See Amended Complaint ¶¶ 

187-188.  ISU does not dispute that an implied contract exists between Plaintiff and ISU.  As 

stipulated by Plaintiff, the implied contract requires Plaintiff to pay fees and satisfy appropriate 

academic requirements in exchange for a substantive education and a doctoral degree in clinical 

psychology from ISU.  See id.   

a. The Idaho State Board of Education, the Northwest Commission on 
Colleges and Universities, and the American Psychological Association 
Do Not Impose Terms On The Implied K (Counts VI – XII).   

 
Plaintiff has not put forth evidence of any conduct of the parties that may have implied an 

agreement from which further obligations in contract exist.  Plaintiff claims that under the 

implied contract between himself and ISU, ISU owed Plaintiff a duty of legal compliance or a 

duty to act in accordance with, or otherwise adhere to standards imposed on ISU by the Idaho 

State Board of Education (ISBE), the Northwest Commission on Colleges and Universities 

(NWCUU), and the American Psychological Association (APA).  Nevertheless, Plaintiff fails to 

describe what ISU conduct implied that these obligations were owed to Plaintiff.  Further, the 

duties described by Plaintiff are not duties to Plaintiff, but are requirements imposed on ISU by 

third parties in order for the institution to maintain funding, standing, and/or accreditation.  

Accordingly, these obligations are not terms of the implied contract between Plaintiff and ISU.  

Because the terms are not part of the implied contract, the Plaintiff’s breach of contract 

claims must fail.   

A breach of contract is non-performance of any contractual duty of 
immediate performance…The burden of proving the existence of a 
contract and fact of its breach is upon the plaintiff, and once those 
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facts are established, the defendant has burden of pleading and 
proving affirmative defenses, which legally excuse performance. 
 

Idaho Power Co. v. Cogeneration, Inc., 134 Idaho 738, 746-47, 9 P.3d 1204, 1212-13 (2000) 

(internal quotations and citations omitted).  Although an implied contract does exist between 

Plaintiff and ISU, Plaintiff has failed to put forth any evidence as to the fact of its breach.    

b. Plaintiff Is Not a Third-Party Beneficiary To The Alleged Contracts 
Between ISU And Accrediting Organizations (Counts XI, XII, XIV).   

 
Plaintiff also cannot succeed on his claims that he was a third-party beneficiary to such 

agreements between ISU and NWCCU or APA.  When a contract is made expressly for the 

benefit of a third person, the contract may be enforced by the third person at any time before the 

parties to the contract rescind it. Blickenstaff v. Clegg, 140 Idaho 572, 579, 97 P.3d 439, 446 

(2004); I.C. § 29-102. "The test for determining a party's status as a third-party beneficiary . . . is 

whether the agreement reflects an intent to benefit the third party." Idaho Power Co. v. Hulet, 

140 Idaho 110, 112, 90 P.3d 335, 337 (2004). The third party must show the contract was made 

primarily for his benefit; it is not sufficient that the third party is a mere incidental beneficiary to 

the contract. Id.  The intent to benefit the third party must be expressed in the contract itself. Id. 

Here, Plaintiff has not proven that contracts exist between ISU and NWCCU or APA.  

Rather the relationships between ISU and NWCCU or APA are based on the organic act of the 

University.  Even if one could construe a contract between ISU and NWCCU or APA, the 

assumed contracts were made for the benefit of the Institution, not Plaintiff.  Maintaining good 

standing with accrediting organizations is necessary for ISU to receive funding to continue 

operations and preserve the institution.  Accordingly, Plaintiff is merely an incidental beneficiary 

of ISU’s good standing.  
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c.  ISU Did Not Misrepresent Facts Or Breach Warranties Relating To The 
Implied Contract (Counts XIII, XV).   
 

Plaintiff’s claims for breach of representation or warranty, as a party to the contract or as 

a third-party beneficiary, are also not actionable.  While the implied contract between Plaintiff 

and ISU may have included representations and warranties as to ISU’s status as an accredited 

school with an accredited doctoral psychology program, Plaintiff provides no evidence 

demonstrating that ISU breached these representations or warranties.  “Generally speaking, there 

is a fundamental distinction between a representation and a promise.  A representation is a 

statement by the representer as to his existing state of mind regarding the existence of a past or 

present fact.”  Hudson v. Cobbs, 118 Idaho 474, 518, 797 P.2d 1322, 1366 (1990) (Bistine, J., 

dissenting).  A warranty is “an assurance by one party to a contract of the existence of a fact 

upon which the other party may rely.  It is intended to relieve the promisee of any duty to 

ascertain the fact for himself…”  Bodine v. Bodine, 114 Idaho 163, 164, 754 P.2d 1200, 1201 

(1988) (citing 17A C.J.S. Contracts § 342, at 325 (1963)). 

Here, Plaintiff alleges that ISU represented or assured that the institution was accredited 

with an accredited doctoral psychology program and that ISU represented or assured that it 

would maintain such accreditations.  Accordingly, it is impossible for Plaintiff to provide 

evidence that ISU misrepresented facts or breached warranties because ISU was an accredited 

institution with an accredited doctor psychology program and maintained those accreditations.  

Therefore, Plaintiff’s claims for breach of representation or warranty, as a party to the contract or 

as a third-party beneficiary, should be dismissed.    

d.  The Faculty and Staff Handbook Does Not Impose Terms On The 
Implied Contract (Count XVI).   

 
 Plaintiff has not put forth evidence of any conduct of the parties that may have implied 

an agreement from which further obligations in contract exist with regard to the ISU Faculty and 
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Staff Handbook.  Plaintiff claims, as a party to the contract with ISU or as a third-party 

beneficiary to ISU employment contracts, that ISU and its faculty owed Plaintiff a duty to act in 

accordance with the ISU Faculty and Staff Handbook.  Not only does Plaintiff fail to describe 

what ISU conduct implied that these obligations were owed to Plaintiff, but the duties described 

by Plaintiff are not duties to Plaintiff, but are requirements and standards imposed by ISBE and 

ISU on its employees in order to maintain institutional integrity in the interest of self-

preservation.  Further, Plaintiff has not adduced any evidence indicating that ISU employment 

contracts were made for his benefit, nor has he pointed to the term of the contract which states 

that the contract was made for his benefit.    

Accordingly, these obligations are not terms of the implied contract between Plaintiff and 

ISU or a contract to which Plaintiff is a third-party beneficiary.  Breach is therefore, impossible.  

Even if such duties described by Plaintiff were obligations owed by ISU, Plaintiff has not offered 

evidence as to how these obligations were breached. 

e.  Plaintiff Failed To Demonstrate ISU Breached The Terms of The 
Implied Contract As Set Out By The Student Handbook and Graduate 
Catalog (Counts XVII, XVIII).   

 
ISU did not breach its implied contract with Plaintiff with regard to its statements in 

student handbooks and graduate catalogs.  The Idaho Supreme Court has stated that the specific 

terms of the implied contract between a university and a student can “be found in the university 

bulletin and other publications.”  Wickstrom, 111 Idaho at 452, 725 P.2d at 157.  Accordingly, 

ISU recognizes that its implied contract with Plaintiff likely extends to student handbooks and 

graduate catalogs.  Although Plaintiff claims ISU breached the terms of its implied contract with 

him with regard to the terms set by the ISU Student Handbook and Graduate Catalogs, he has 

failed to offer evidence demonstrating such a breach. Thus, Plaintiff has failed to meet his 

burden and his claims should be dismissed.   
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CONCLUSION 

 Based upon the foregoing, Defendant Idaho State University is entitled to judgment on all 

of Plaintiff’s claims as a matter of law.  It respectfully requests that its Renewed Motion for 

Summary Judgment be granted. 

 DATED this    25th  day of August, 2017. 
 
  KELLY, TALBOY & SIMMONS, PA 
  
 By:    /s./Michael E. Kelly               

     Michael E. Kelly, Of the Firm 
       Attorneys for Defendant Idaho State University 
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Ronaldo A. Coulter 
Emile Loza de Siles 
Idaho Employment Law Solutions 
P.O. Box 1833 
Eagle, Idaho 83616 
Telephone: (208) 672-6112 
Facsimile: (208) 672-6114 
ron@idahoels.com 
Attorneys for Plaintiff 

 

 
 

   /s./Michael E. Kelly                                                                    
Michael E. Kelly 
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