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FOR SUMMARY JUDGMENT 
(Dkt.55) 

 
 
 

 
I 

INTRODUCTION 
 

 This matter comes before the Court on Defendant’s Renewed Motion for Summary 

Judgment filed on August 25, 2017 (Dkt. 55). The case arises from the previous educational 

relationship between the Defendant Idaho State University (“Defendant” or “ISU”) and Mr. Jun 

Yu (hereinafter referred to as “Plaintiff” or “Mr. Yu”). The Defendant filed its first motion for 

summary judgment on September 1, 2016 (Dkt. 32). Plaintiff filed his response to Dkt. 32 on 
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September 26, 2016 which is Dkt 37 that is attached as Exhibit “PR1” to this pleading. Plaintiff 

incorporates herein in its entirety by reference, the “Introduction” section of Exhibit “PR1”, pp.1 

of 16 – 2 of 16. Contrary to the position taken by the Defendant, all of Plaintiff’s claims have 

been asserted within the applicable statutes of limitations. The Defendant’s liability asserted 

through the counts/allegations in the complaint is lawfully attributed to the Defendant. There is 

sufficient evidence based on the law and the existence of disputed material facts to allow the 

Court to conclude that Defendant’s Renewed Motion for Summary Judgment must be denied. 

II 
STANDARD OF REVIEW 

 
Plaintiff incorporates herein in its entirety by reference, the “Standard of Review” section 

of Exhibit “PR1”, pp. 2 of 16 - 3 of 16 emphasizes that summary judgment will not lie if the 

dispute about a material fact is “genuine”, that is, if the evidence is such that a reasonable jury 

could return a verdict for the non-moving party. See Anderson v. Liberty Lobby, Inc. 477 U.S. 

242, 242 (1986). 

III 
ARGUMENT 

 
A. Plaintiff’s Title VI Claim (Count One), Plaintiff’s Claim for Negligent Infliction 

of Emotional Distress (Count Three), and Plaintiff’s Additional Claims 
Identified in Plaintiff’s First Amended Complaint (Dkt. 41) Were Timely Filed. 

 
1.   Relevant Facts1 

Mr. Yu is a citizen of the People’s Republic of China and grew up in a Chinese cultural and 

language context. In 2008, Mr. Yu was accepted into ISU’s Doctoral Clinical Psychology 

                                                 
1 For a complete rendition of all facts relevant to this case, please see Plaintiff’s First Amended 
Complaint (Dkt. 41).  In this Response, Plaintiff is providing some background and only the 
necessary facts to demonstrate how and why Mr. Yu timely filed the complaint(s) Dkt.1 and 
Dkt. 41 the latter being the subject of Defendant’s Renewed Motion for Summary Judgment. 
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Program.  By July 13, 2012, with the exception of completing his final internship, Mr. Yu had 

successfully completed all the requirements to be awarded his Ph.D. in Clinical Psychology 

(Exhibit “PR1-1”). Mr. Yu constructed a Non-APPIC Internship with the Cleveland Clinic 

Center for Autism (“CCCA”) located in Cleveland, Ohio.  On October 31, 2012, a contract 

was entered into between the Cleveland Clinic Foundation and ISU to enable Mr. Yu to 

participate in the Non-APPIC Internship (Exhibit “PR1-2”). The contract was to commence 

on January 2, 2013 (Exhibit “PR1-3,” at 9, Section 13). Mr. Yu was neither a party nor 

signatory to the contract nor did he know its terms when entered into by the two institutions. 

Although Mr. Yu was a signatory to the Non-APPIC Internship proposal, Mr. Yu had 

expected to review and accept the final contract.  On April 4, 2013, Dr. Mark Roberts, the 

ISU’s Director of Clinical Training, was informed that Mr. Jun Yu had been dismissed 

without notice from the Non-APPIC Internship at the CCCA. On May 3, 2013, Mr. Yu was 

informed that the Graduate Faculty of the Psychology Department of ISU had voted to 

dismiss him entirely from its doctoral program in clinical psychology (Exhibit “PR1-4”).  Mr. 

Yu was advised that he could appeal the decision of the Graduate Faculty by following the 

procedures delineated in the ISU Graduate Catalog (Exhibit “PR1-5”). On May 9, 2013, Mr. 

Yu submitted his appeal to the Graduate Faculty of the Psychology Department (see Exhibit 

“PR1-6” at 1, l. 5). On May 17, 2013, the Graduate Faculty of the Department of Psychology 

denied Mr. Yu’s appeal (Exhibit “PR1-6”).  On June 26, 2013, Mr. Yu submitted his appeal to 

the Dean of Idaho State University College of Arts and Letters.  On July 30, 2013, the Dean 

issued her decision on Mr. Yu’s appeal, denying Mr. Yu the relief he sought and advising Mr. 

Yu of his right to appeal (Exhibit “PR1-7”). On August 28, 2013, Mr. Yu submitted his 

appeal of the Dean of Idaho State University College of Arts and Letters decision to the Dean 
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of ISU’s Graduate Schools (see Exhibit PR1-8 at 1, ll. 1-2. On October 2, 2013, the Dean of 

the Graduate School wrote the following: 

The Graduate Council voted unanimously (9 yes, 0 no, 0 abstain) to sustain your 
dismissal and I concur with this decision. The Graduate Council thoroughly reviewed 
the materials presented by all parties and carefully considered the testimony of all who 
presented and determined that the evidence presented did not provide compelling 
reasons to support your appeal. According to the Graduate Catalog, your dismissal 
from the doctoral program in clinical psychology is effective immediately.4 

 
(Exhibit “PR1-8”)(emphasis added).2 
 

2. The Relevant Law 

Plaintiff incorporates herein in its entirety by reference, the “Relevant Law” section and 

all of its citations of Exhibit “PR1”, pp. 5 of 16 - 7 of 16. In footnote 2 of Dkt. 1 and Dkt. 41, 

Plaintiff cites to the case of Sirpal v. Univ. of Miami, 684 F. Supp. 2d 1349, 1360 (S.D. Fla. 

2010). Contrary to the Defendant’s claim that “Plaintiff misapplies Sirpal”, Plaintiff anticipated 

that as evidence developed through discovery in the present case, there existed the possibility of 

bringing contract claims against ISU. In Sirpal, Plaintiff alleged two breaches of contract 

involving his Ph.D. and Medical School Contracts. Even though it was well settled in law by 

2010 that Title VI provided a private rite of action, with no need to exhaust administrative 

remedies, see Alexander v. Sandoval, 532 U.S.275, 280-281, the University of Miami made the 

argument that the Federal Court did not have subject matter jurisdiction on the breach of one of 

the contract claims. The Federal Court disagreed. Therefore, and in an abundance of caution, 

Plaintiff elected to fully pursue the administrative remedies available to him to discredit any 

                                                 
2 The facts stated in this section are undisputed facts supported by Exhibits. While the Defendant 
in its “Factual Background” section of Dkt. 55-1 refers to its “Statement of Undisputed Facts”, 
Dkt. 55-2, Plaintiff contends that the majority of Defendant’s material undisputed facts are taken 
out of context, are indeed in dispute, and Plaintiff addresses these differences in Plaintiff’s 
Statement of Disputed Facts. 
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F.R.C.P.(b)(1)) argument proffered by ISU, that this Court did not have subject matter 

jurisdiction over the contractual claims that could be and now have been brought against ISU.  

3. Applying the Law and the Facts to the Present Case, Plaintiff’s Title VI (Count 
One), and Negligent Infliction of Emotional Distress (Count Three) In Plaintiff’s 
Amended Complaint (Dkt. 41) Are Not Time Barred. 
 

Plaintiff incorporates herein in its entirety by reference, the “Applying the Law and the 

Facts to the Present Case, Plaintiff’s Title VI (Count One), Procedural Due Process Claim per 42 

U.S.C.§1983 (Count Two) and Negligent Infliction of Emotional Distress (Count Three) In 

Plaintiff’s Original Filing Are Not Time Barred.” section and all of its citations of Exhibit “PR1”, 

pp. 7 of 16 - 11 of 16. Yet there are points of emphasis that must be made to augment and further 

clarify this section based on the ISU’s Renewed Motion for Summary Judgment.  

Contrary to the Defendant’s Statement of Undisputed Material Facts (SUMF), Dkt. 55-2, 

¶28, Mr. Yu was not informed by letter dated May 3, 2013 that he had been dismissed from the 

Defendant’s ISU clinical psychology doctoral program.  Rather, it is undisputed that Mr. Yu 

received a letter stating that the Graduate Faculty of the Psychology Department had taken a 

formal ballot and had voted to dismiss Mr. Yu from the doctoral program in clinical psychology.  

The distinction is important.  Had Mr. Yu not availed himself the administrative appellate 

procedures offered in by ISU, see Exhibit “PR1-5”, in a timely manner, his dismissal would have 

been final and effective fifteen (15) working days from May 3, 2013.  However, it is undisputed 

that Mr. Yu took full advantage of the administrative appellate procedures. There is no dispute 

that on October 2, 2013 the Dean of the Graduate School wrote the following: 

The Graduate Council voted unanimously (9 yes, 0 no, 0 abstain) to sustain your 
dismissal and I concur with this decision. The Graduate Council thoroughly reviewed 
the materials presented by all parties and carefully considered the testimony of all who 
presented and determined that the evidence presented did not provide compelling 
reasons to support your appeal. According to the Graduate Catalog, your dismissal 
from the doctoral program in clinical psychology is effective immediately.  
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(Exhibit “PR1-8”) (emphasis added). 
 

Therefore, the statute of limitations began to run on October 2, 2013. It is undisputed that Mr. Yu 

filed his complaint (Dkt.1) on September 16, 2015, thereby satisfying the two-year statute of 

limitations. Further, as fully explained in Exhibit “PR1” pp. 9 of 16 - 10 of 16, equitable tolling, 

which has been accepted in the 9th Circuit and in Idaho, would simultaneously extend the time 

Mr. Yu could file a complaint while voluntarily participating in the administrative appellate 

process thereby extending the two-year statute of limitations period to begin on October 2, 2013 

and end on October 2, 2015.  Administrative processes actively pursued during the time allowed 

to pursue an administrative remedy equitably tolls the statute of limitations from running; see 

Stripling v. Regents of the University of California, 2015 WL 5117900, at *11 (N.D. Cal., 2015). 

Contrary to the Defendant’s Statement of Undisputed Material Facts (SUMF), Dkt. 55-2, 

¶27 it is disputed that Plaintiff’s claim for Negligent Infliction of Emotion Distress (NIED) had 

to begin on prior to May 3, 2013. Plaintiff also takes the position that Defendants SUMF, Dkt. 

55-2, ¶28 adds nothing to the analysis. For the reasons stated in in Exhibit “PR1” pp. 10 of 16 - 

11 of 16. Plaintiff’s claim of NIED must survive Defendants’ Motion for Summary Judgment. 

B. ISU Is Not Immune From Liability On All of Plaintiff’s Claims Other Than That 
Brought Under Title VI 

The Eleventh Amendment to the United States Constitution states, “The Judicial 

power of the United States shall not be construed to extend to any suit in law or equity, 

commenced or prosecuted against one of the United States by Citizens of another State, or by 

Citizens or Subjects of any Foreign State.” CONST. 11TH AMEND.  The Eleventh Amendment 

does not speak on its face to suits by citizens of a state against their own State. Nevertheless, 

the Eleventh Amendment has not been construed as an absolute bar to suits by a citizen 

against its own state. Plaintiff, through counsel, is acutely aware of the significance of the 
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holding in Sadid v. Idaho State University, 837 F.Supp.2d 1168, 1173 (D. Idaho 2011).3 

Therefore, Plaintiff concedes that the Defendant is an arm of the state and that “either 

functional liability or ultimate legal liability of the state suffices in granting Eleventh 

Amendment immunity to a state agency.” Id.  

1. Plaintiff’s Claims for Negligent Infliction of Emotional Distress, Promissory 
Estoppel and Breach of Contract are Not Barred by the Eleventh Amendment. 

The Defendant is incorrect in its argued position that the Defendant is immune from suit on “all 

claims pending other than his claim for discrimination under Title VI.  Indeed 42 U.S.C.§ 2000d-

7 reads in relevant part as follows. 

A State shall not be immune under the Eleventh Amendment of the Constitution of the 
United States from suit in Federal court for a violation of section 504 of the 
Rehabilitation Act of 1973 [29 U.S.C.A. § 794], title IX of the Education Amendments of 
1972 [20 U.S.C.A. § 1681 et seq.], the Age Discrimination Act of 1975 [42 U.S.C.A. § 
6101 et seq.], title VI of the Civil Rights Act of 1964 [42 U.S.C.A. § 2000d et seq.], or 
the provisions of any other Federal statute prohibiting discrimination by recipients of 
Federal financial assistance. (Emphasis added.) 
 

42 U.S.C. § 2000d–7 “expressly abrogated States’ sovereign immunity against suits brought in 

federal court to enforce Title VI and provided that in a suit against a State “remedies (including 

remedies both at law and in equity) are available ... to the same extent as such remedies are 

available ... in the suit against any public or private entity other than a State…” Alexander v. 

Sandoval, 532 U.S. 275, 279–80, 121 S. Ct. 1511, 1516, 149 L. Ed. 2d 517 (2001) citations 

omitted. Stated in another way, where a State would ordinarily not be held accountable and liable, 

under Title VI, the state is liable for all remedies, and therefore all claims, that can be levied 

against a public or private entity. The latter concept is particularly important in the present case. 

The Defendant relies on the cases that provide that in a 42 U.S.C. 1983 claim, States and entities 

                                                 
3 Plaintiff’s present lead counsel was the lead attorney for the plaintiff in the wrongful 
termination case of Habib Sadid vs. Idaho State University Case No. 4:11-cv-00103-BLW. 
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considered “an arm of the state” are immune from liability under the Eleventh Amendment.  

However, the latter reliance is undercut by the Defendant’s own admission that Eleventh 

Amendment protection may be lost to a State by congressional action. Through the congressional 

enactment of 42 U.S.C. § 2000d–7, States have lost that immunity under Title VI and if proven 

will be liable for torts as well as for breaches of contract as the arbitrary and capricious nature of 

the Defendant’s actions in violating Title VI also breached the cornerstone of the student’s and 

higher education’s relationship…the contract. 

The principal relationship between a college or university and its students is contractual. 

Wickstrom v. North Idaho College, 111 Idaho 450, 452, 725 P.2d 155, 157 (1986) 

In Wickstrom, the Court further stated: 

Since a formal contract is rarely prepared, the general nature and terms of the agreement 
are usually implied, with specific terms to be found in the university bulletin and other 
publications; custom and usages can also become specific terms by implication. Id. 
(citations omitted) 

 
Plaintiff has alleged promissory estoppel, which sounds in contract, and multiple separate 

allegations of breach of contract. Title VI as interpreted by the United States Supreme Court 

allows these claims to go forward. In the present case, Plaintiff has alleged that the Defendant is 

liable for the tort of Negligent Infliction of Emotional Distress (NIED) which is a type of 

emotional disturbance.  Contrary to the position taken by the Defendant, Plaintiff timely filed a 

Tort Claim per Title 6 Chapter 9 of the Idaho Code and alleged NIED (Exhibit “PR2”).   As a 

general rule, damages for emotional distress are generally not available in a contract scenario; 

Bell v. Bd. of Educ. of Albuquerque Pub. Sch., 652 F. Supp. 2d 1211, 1212–13 (D.N.M. 2008).  

Indeed “Recovery for emotional disturbance will be excluded unless the breach also caused 

bodily harm or the contract or the breach is of such a kind that serious emotional disturbance was 

a particularly likely result.” Restatement (Second) of Contracts § 353 (1981).  There are however 
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two exceptions to the general rule See the Comments to Restatement (Second) of Contracts § 353 

(1981).4   The second exception, germane to the present case, is where the breach of contract “is 

of such a kind that serious emotional disturbance was a particularly likely result.” The facts as 

alleged in Mr. Yu’s Amended Complaint (Dkt. 41) are horrendous. The alleged facts reveal that 

Mr. Yu had to contend with racism, the Defendant’s failure to adhere to the ethical and 

professional standards that govern his chosen profession, and the arbitrary and capricious way he 

was treated by the Defendant. These facts were of such a kind that “serious emotional 

disturbance was a particularly likely result.” 

C. Plaintiff’s Title VI, Section 1983, And State Law Claims Cannot Be Dismissed for 
Lack of Factual Support in the Record. Factual Support Exists and More Facts 
Will Be Provided By Defendant When It Completes Its Discovery Obligations. 
 
1. Title VI (Count 1). 

 
To establish a prima facie case of national origin discrimination by an educational institution, 

Plaintiff must show that he is a member of a protected class, that Plaintiff suffered an adverse 

action at the hands of defendants in pursuit of his education, he was qualified to continue in 

pursuit of his education, and he was treated differently from similarly situated students who were 

not members of his protected class.5 Washington v. Jackson State Univ., 532 F. Supp. 2d 804, 

                                                 
4 See the Comments to Restatement (Second) of Contracts § 353 (1981) reads in relevant part as 
follows: 

In the second exceptional situation, the contract or the breach is of such a kind that 
serious emotional disturbance was a particularly likely result. Common examples are 
contracts of carriers and innkeepers with passengers and guests, contracts for the carriage 
or proper disposition of dead bodies, and contracts for the delivery of messages 
concerning death. Breach of such a contract is particularly likely to cause serious 
emotional disturbance.  

 
5 Title VI provides a private right of Action for Intentional Discrimination. Disparate treatment, a 
form of intentional discrimination occurs in education when an academic institution  
discriminates against an individual because the individual possesses one of the protected 
characteristics and treats others who do not possess the protected characteristic differently. See 
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810 (S.D. Miss. 2006); see generally, Joseph v. Boise State Univ., 998 F. Supp. 2d 928, 944 (D. 

Idaho 2014), aff’d, 667 F. App’x 241 (9th Cir. 2016). Although Plaintiff must prove intent at 

trial, it is not necessary to plead intent in the complaint, Comm. for Immigrant Rights of Sonoma 

Cty. v. Cty. of Sonoma, 644 F. Supp. 2d 1177, 1206 (N.D. Cal. 2009)(citations omitted); Joseph, 

998 F. Supp. 2d at 944. Of importance, is the question of causation. In the present case, the 

question is, “Were the actions taken a result of the Defendant’s racial bias?”  See id. 

It is undisputed that Plaintiff is a Chinese National, who suffered an adverse action of 

being dismissed from ISU. Given his successful matriculation at ISU with his only needing one 

internship to receive his Doctorate in Clinical Psychology, there is no doubt that he was qualified 

to continue to pursue his education. As a result of discovery that is still in progress, Plaintiff is 

able to establish that he was treated differently from similarly situated students who were not 

members of his protected class.6 Exhibit “PR3” is a detailed analysis supported by documentary 

evidence in the record7 that establishes that Plaintiff, in six (6) identified major areas, was treated 

differently than similarly situated students enrolled in the ISU Doctorate in Clinical Psychology 

Program from 2008-2015. Exhibit “PR7” (Dkt. 37-15) is the declaration of Plaintiff’s expert, M. 

Leslie Wade Zorwick, Ph.D. wherein she concluded that the Defendant’s actions were the result 

of the Defendant’s racial bias.  In paragraph 30 of Dr. Zorwick’s declaration, she concludes:  

                                                                                                                                                             
generally, EEOC Enforcement Guidance on National Origin Discrimination. 
https://www.eeoc.gov/laws/guidance/national-origin-guidance.cfm#_Toc451518801. 
6 Exhibit “PR4” provides the chronology and status of the Defendant’s compliance with the 
discovery requirements delineated in the Protective Order issued by the Court (Dkt.46) on May 1, 
2017. Plaintiff is waiting to receive documents that should enable Plaintiff to augment his 
disparate treatment claim. 
7 See for example Dkts. 37-13, 37-14, and 37-15, the Declarations of Dr. Gerald Koocher, 
Ph.D,(Exhibit “PR5”) Shannon Chavez-Korell, Ph.D (Exhibit “PR6”) and M. Leslie Wade 
Zorwick (Exhibit “PR7”), respectively. 
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“Indeed, it is difficult to imagine a situation that more strongly demonstrates evidence of 
aversive racism than is evidenced by and manifested in ISU’s behavior toward and 
treatment of Mr. Jun Yu on the bases of his race and national status.”  

Therefore, contrary to Defendant’s claim, the record establishes that Plaintiff has established a 

prima facie case of national origin discrimination which has its basis in racial bias. It is 

anticipated the record will get stronger once discovery is completed. 

2. Procedural Due Process (Count II). 
 

Plaintiff’s allegation of denial of procedural due process is concerned with the unilateral 

negotiations by the Defendant with the Cleveland Clinic Foundation (CCF). Through: (1) Dkt. 1 

and Dkt. 41, paragraphs 92-107, 127, and 130, which are identical in both documents, Plaintiff 

states facts that support the allegation, and (2) deposition testimony8 establish that: 

a. Although Mr. Yu was a party to the Proposal for Non-APPIC Internship Placement, 
Mr. Yu did not knowingly, voluntarily, nor intelligently waive the due process rights 
that were provided by ISU when he agreed to participate in the internship offered by 
CCF; and 
 

b. Even assuming as Defendant does that Mr. Yu agreed to the terms of the agreement, 
the disparity in bargaining power of Mr. Yu invalidated the remediation provision of 
the signed clinical education agreement between CCF and the Defendant. This 
disparity was further amplified by the fact that neither Mr. Yu’s mentor9 nor anyone 
else with a fiduciary duty from the University acted to ensure that Mr. Yu was not 
allowed to participate in an internship where there was an absence of due process. See 
Johnson v. Walden Univ., Inc., 839 F. Supp. 2d 518, 527–28 (D. Conn. 2011) and 
Zazzali v. Ellison, 973 F. Supp. 2d 1187, 1208 (D. Idaho 2013). 

The legal analysis to support this position is delineated in Exhibit “PR11”, pages 4 of 18 - 9 

of 18. This analysis is incorporated herein to include all citations to case law in Exhibit “PR11”.  

                                                 
8 See Deposition of Shannon Lynch, Ph.D, (Exhibit “PR8”) pp.31-32 & p.101 Ls. 6-12; 
Deposition of Mark Roberts, Ph.D. (Exhibit “PR9”) p.23 Ls.4-5, p.54 Ls 5-19, p.55 Ls. 2-9, p. 56 
Ls. 7-13 &p. 70 Ls 1-18; Deposition of Mr. Jun Yu (Exhibit “PR10”) p.76 Ls.1-2 & Ls. 18-20 & 
p.77 Ls. 4-8; Declaration of Gerald Koocher, Ph.D. (Exhibit “PR5”), Expert Rept. p. 5 of 9. 
9 Deposition of Mark Roberts, Ph.D. (Exhibit “PR9”) p. 80 Ls. 19-20, p. 91 Ls. 13-14 & p. 92 
Ls.17-19. 
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The Defendant was provided with Exhibit “PR11” with its present and other exhibits on June 25, 

2013.  The factual record establishes that Plaintiff was not a party to, and did not consent to the 

contract between CCF and Defendant even though Plaintiff had every intention of reviewing the 

final contract as indicated in footnote 8 herein, Exhibit “PR10” p.76 Ls.1-2 and Ls. 18-20, p.77 Ls. 

4-8.  Plaintiff’s allegation of denial of procedural due process also involves the Defendant’s 

inappropriate assignment of a “U” grade for his incomplete clinical internship at the Cleveland 

Clinic Center for Autism (CCCA).  The Clinical Psychology Student Handbook provides the 

procedure to be followed when a student is at risk for receiving a “U” grade. The declaration of 

Gerald P. Koocher, Ph.D., ABPP Exhibit “PR5”, states that Mr. Yu failed to receive the due process 

warranted in receiving a “U” grade for his incomplete clinical internship at the CCCA, and that the 

Defendant “appears to have failed to provide due process in the course of dismissing him[.]” See 

Exhibit “PR5” page 5 of 8 and 8 of 8 of its Exhibit “A” the January 21, 2016 expert report.  In light 

of the statement of facts herein supported by the record, factual support exists in the record to 

support Plaintiff’s claim that he was denied procedural due process. 

3. Negligent Infliction of Emotional Distress (NIED) (Count III). 

The rule in Idaho for alleging and proving claims of NIED is simply stated: 

 
However, in Evans, this Court went on to hold that in order to “allege and 
prove a claim for negligent infliction of emotional distress there must be both 
an allegation and proof that a party claiming negligent infliction of emotional 
distress has suffered a physical injury, i.e., a physical manifestation of an injury 
caused by the negligently inflicted emotional distress.” Evans, 118 Idaho at 
218, 796 P.2d at 95. 
 

Cook v. Skyline Corp., 135 Idaho 26, 34-35, 13 P.3d 857, 865-866 (Idaho, 2000). 

Plaintiff has alleged that he suffered emotional distress in both his complaint filed with the 

IHRC and in his Complaint filed with this Court.  In paragraphs 361 and 362 of his amended 

complaint (Dkt.41), Plaintiff alleges that he has suffered from severe emotional and physical 
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distress, fear, anger, frustration, and a profound sense of betrayal. In Mr. Yu’s deposition,  

Exhibit “PR10”p.109 Ls. 1-10, he again asserts that he has suffered from anger, a profound 

sense of betrayal, and adds anxiety, trouble sleeping and worry. Importantly, he does not 

foreclose the possibility that he may have other physical manifestations that he could not recall 

at the time of the deposition.  The court in Cook held that: 

“[O]ther of the Cooks’ physical manifestations of distress included such 
symptoms as lost sleep, irritability, anxiety, and being “shaky-voiced” 
which a lay person should be able to testify he or she had experienced. 
Cook v. Skyline Corp., 135 Idaho 26, 35, 13 P.3d 857, 866 (Idaho 2000). 

Plaintiff’s alleged physical manifestations that resulted from the Defendant’s negligent 

infliction of emotional distress are of the kind that a lay person such as Plaintiff can 

appropriately testify that he has experienced. Plaintiff has met his burden by alleging a physical 

manifestation of Defendant’s negligent infliction of emotional distress. Therefore, his claim 

must not be dismissed as the physical manifestations are not of the type that require a medical 

doctor’s diagnosis. 

4. Substantive Due Process (Count IV). 
It is the Defendant’s theory that, as Plaintiff has not cited a property right defined 

provided by the State, that Plaintiff had no protected property interest in his continued 

enrollment in the Defendant’s Doctoral Program in Clinical Psychology. The Defendant then 

asserts that even if one assumes the existence of a protected property right, there was no 

substantive due process deprivation as the actions of the Defendant were not arbitrary or 

capricious. Defendant’s analysis is in error and is not supported by law or the record.  

As late as 2007, the 9th Circuit has followed the lead established in Regents of Univ. of 

Michigan v. Ewing, 474 U.S. 223, 106 S. Ct. 507, 512, 88 L. Ed. 2d 523 (1985), and assumed for 

analysis the existence of a protectible property interest in continued enrollment in a State-run 

public institution. See Hurd v. Hansen, 230 F. App’x 692, 693 (9th Cir. 2007). Through the 
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factual analysis provided in Exhibits “PR5,” “PR6,” and “PR7,” it has been established that the 

Defendant’s actions in dismissing Plaintiff were arbitrary and capricious departures from 

accepted academic norms in clinical psychology programs. 

Plaintiff also has alleged that he was the victim of racial discrimination based on his 

national origin in violation of Title VI. It is well settled that the “[f]reedom to pursue the basic 

activities of life-including the pursuit of education-without governmental discrimination based 

on race is a liberty interest protected by the substantive due process clause of the Fourteenth 

Amendment.”10 It has already been established herein that the record set forth the sufficient facts 

to establish Defendant’s actions were the result of the Defendant’s racial bias and that these 

actions were arbitrary and capricious. Therefore, Defendant’s claim that there are insufficient 

facts and law to allow Plaintiff to pursue a claim of substantive due process is without merit.11 

5. Promissory Estoppel (Count V). 

                                                 
10 See Thomas v. Gee, 850 F. Supp. 665, 671 (S.D. Ohio 1994)(citing Bolling v. Sharpe, 347 U.S. 
497, 499–500, 74 S. Ct. 693, 694–95, 98 L. Ed. 884 (1954), suppl’d sub nom. Brown v. Bd. of 
Educ. of Topeka, Kan., 349 U.S. 294, 75 S. Ct. 753, 99 L. Ed. 1083 (1955)); see also John H. 
Robinson & Catherine Pieronek, The Law of Higher Education and the Courts: 1994 in Review, 
22 J.C. & U.L. 367, 801 (1996). 
11 Defendant may assert that Plaintiff in Count Four, ¶364, only alleged that Mr. Yu’s only 
fundamental constitutionally protective issue was in his property interest. Therefore, Mr. Yu’s 
now asserting a constitutionally protected liberty interest in this Response should not be 
considered or allowed to move forward.  However, in this “notice pleading” jurisdiction all the 
Defendant rates is to be placed on notice by the primary pleading. Defendant, therefore cannot 
now claim surprise or prejudice by Plaintiff’s assertion of a constitutionally protected liberty 
interest. Should the Court find prejudice or surprise, the Court must grant Plaintiff leave to 
amend the complaint within a designated timeframe in keeping with the liberal amendment 
practice of the Court. See Wittmayer v. United States, 118 F.2d 808, 809 (9th Cir. 1941) and  
Wickstrom v. N. Idaho Coll., 111 Idaho 450, 453, 725 P.2d 155, 158 (1986). Plaintiff would 
simply edit ¶364 to state that “Mr. Yu had a fundamental property and liberty interest in his 
continued enrollment in the Defendant’s program in Clinical Psychology. 
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The doctrine of promissory estoppel12 binds the promiser to a promise that reasonably should 

have been expected to induce the promisee or a third party’s action or forbearance in reliance 

upon that promise and that does indeed induce same and where enforcement of that promise is 

the only way to avoid injustice.  See Smith v. Boise Kenworth Sales, Inc., 102 Idaho 63, 67-68, 

625 P.2d 417, 421-22 (1981).  Promissory estoppel has these elements: “(1) the detriment 

suffered [by the promisee or third party] in reliance [upon the promise] was substantial in an 

economic sense; (2) substantial loss to the promisee acting in reliance [upon the promise] was or 

should have been foreseeable by the promisor; and (3) the promisee must have acted reasonably 

in justifiable reliance on the promise as made.” Mitchell v. Bingham Mem’l Hosp., 130 Idaho 420, 

425, 942 P.2d 544, 549 (1997) (citations & punctuation omitted.) 

Reasonableness, including as to the reasonableness of reliance under the circumstances at 

bar, is a determination reserved for the trier of fact.  See Riley v. Nat’l Fed’n of the Blind of N. 

Carolina, Inc., 487 U.S. 781, 786, 108 S. Ct. 2667, 2672, 101 L. Ed. 2d 669 (1988); Living 

Designs, Inc. v. E.I. Dupont de Nemours & Co., 431 F.3d 353, 370 (9th Cir. 2005) (citations 

omitted).  Defendant made a promise to Mr. Yu that he could select any one of three internship 

options by which to complete his remaining requirement to achieve his doctorate in clinical 

psychology from ISU. This promise was never rescinded. See Exhibit “PR9 the deposition of Dr. 

Mark Roberts, p.70 Ls. 1-18.  Further, the promise was not a mere statement of opinion or fact. 

See Exhibit “PR35.”  One of those options involved a self-generated internship in China.   Mr. 

Yu relied upon the three promised options and Defendant’s ongoing promises to honor those 

                                                 
12 “[P]romissory estoppel is a state-law doctrine creating legal obligations never explicitly 
assumed by the parties that are enforceable through the [] courts’ official power[]. [T]he doctrine 
is a law of general applicability that [] is applicable to all []citizens’ daily transactions.”  Cohen v. 
Cowles Media Co., 501 U.S. 663, 663-64, 111 S. Ct. 2513, 2515, 115 L. Ed. 2d 586 (1991) 
(citation omitted). 
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options.  Defendant reasonably should have expected that its promises could induce Mr. Yu (or 

other third party) to undertake or forebear actions or both.  Because Defendant refused to honor 

its promises to Mr. Yu, Plaintiff suffered an economically-substantial detriment due his reliance 

upon those promises.  Mr. Yu has suffered due to Defendant’s abject failure to honor those 

promises. Therefore, Mr. Yu’s promissory estoppel claim cannot be dismissed on a motion for 

summary judgment for lack of factual support in the record.  Factual support and genuine issues 

of material fact exist. The three internship options also constitute terms within the contract(s) 

between Defendant and Mr. Yu.  Defendant breached its duties to perform in accordance with 

those terms, including the term that the selection of which one(s) of those options to exercise 

rested within Mr. Yu’s discretion. Mr. Yu is entitled to the reasonable inference that his exercise 

of all of the options were at his sole discretion and that, if one option did not yield his one 

remaining requirement to complete his doctorate, he was entitled to exercise the other options.13  

1. Breach of Contract (Counts VI-XVIII). 
 

“The formation of a contract is a matter of state law,” In re Resler, 551 B.R. 835, 842 

(Bankr. D. Idaho 2016), and, in Idaho, “whether a contract exists between the parties is a 

question for the trier of fact,” as is the question of whether the parties modified the contract.  

Spencer v. Allpress Logging, Inc., 134 Idaho 856, 859, 11 P.3d 475, 478 (2000) (citation 

omitted).   A breach of contract claim has the following elements: “‘(a) the existence of 

the contract, (b) the breach of the contract, (c) the breach caused damages, and (d) the amount of 

those damages.’” Ridenour v. Bank of Am., N.A., 23 F. Supp. 3d 1201, 1207 (D. Idaho 2014) 

(quoting Mosell Equities, LLC v. Berryhill & Co., Inc., 154 Idaho 269, 297 P.3d 232, 241 

(2013)). As previously stated herein the “principal relationship between a college and its students 

                                                 
13 See this Plaintiff’s Response, n.8. 
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is contractual.” Defendant admits that an implied contract exists between Mr. Yu and itself.  See 

Dkt. 55-1 at 16, l. 5; see also Exhibit PR20 (extensive facts on record as subject counts). 

To survive a motion for summary judgment on a breach of contract claim, the student 

plaintiff must put forth some facts as to specific contract terms and as to defendant’s breach of 

those terms, thereby establishing the claim’s second element.  Mr. Yu presents a detailed 

summary of facts on the record as to some eighty-two (82) specific terms in his contract(s) with 

ISU and other contracts as to his third-party beneficiary rights and as to corresponding facts 

establishing Defendant’s breach of those terms.  See Exhibit “PR20”.  The trier of fact 

determines the scope and terms of the contract(s) between Mr. Yu and Defendant, as well as the 

same and contract existence between the Defendant and agencies. 14  Judicial notice of 

adjudicative facts as to specific contract terms is appropriate under Federal Rule of Evidence 

201.15    As set forth in the First Amended Complaint (Dkt. 41), the facts of specific terms of the 

                                                 
14 For example, specific terms are set forth in the ISU Graduate Catalog 2008-2009 (“Catalog”), 
see Dkt. 41, ¶ 201; Exhibit “PR22.” The Catalog policy statement, as prescribed by the Idaho 
State Board of Education, states that the Catalog shall not be considered a binding contract 
between Defendant and its graduate students.  See Exhibit PR22 at 1; Idaho State Board of 
Education, Governing Policies & Procedures § III(P)(4) (Apr. 2016), at 2, 
https://boardofed.idaho.gov/board-policies-rules/board-policies/higher-education-affairs-section-
iii/iii-p-students/; Exhibit “PR23,” § III(P)(4), at 38-39 (Dec. 2008).  Regardless of that pro 
forma and non-negotiated statement, Defendant required its Psychology Department and Mr. Yu 
to adhere to the policies and procedures set forth in the Catalog. See id. Indeed, Defendant 
claimed in the Catalog to have the unilateral right to change the terms thereof without any 
required notice, but nevertheless mandate students’ compliance with all changed terms.  See id.  
Despite the disclaimer, however, Dr. Roberts of the Psychology Department undertook a formal 
process by which to seek and obtain from the Graduate School’s Dean Hill a waiver for Mr. Yu’s 
behalf for the contractual obligation that Mr. Yu be continuously registered and enrolled at ISU.  
See Exhibit “PR22” at 8.  This and other of the parties’ course of performance superseded the 
Catalog’s disclaimer and brought specific and implied terms from the Catalog within the scope 
of the contract(s) between Mr. Yu and Defendant. Other facts also apply. See Exhibit PR20. 
15 “The court may judicially notice a fact that is not subject to reasonable dispute because it: 
(1) is generally known within the trial court’s territorial jurisdiction; or (2) can be accurately and 
readily determined from sources whose accuracy cannot reasonably be questioned.”  FRE 201(b); 
see also EDWARD J. IMWINKELRIED, EVIDENTIARY FOUNDATIONS 312 (2d ed., 1989). 
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above-referenced contracts is a “readily verifiable certainty.”  Mr. Yu respectfully requests that 

the Court now take judicial notice of such facts.  See FRE 201(c)-(d). In addition to physical and 

emotional harm, supra, Mr. Yu has suffered damages of at least $2,185,793 as the result of 

Defendant’s unlawful conduct to include breaches of contract.  See Exhibit “PR36.”  

Defendant errs where it asserts that there are no facts on the record to demonstrate 

contracts between it and each of two relevant accrediting agencies, i.e., the Northwest 

Commission on Colleges and Universities (“NWCCU”) and the American Psychological 

Association (“APA”) and where it claims that its relationship with those agencies is not 

contractual and merely “organic.”  Facts on the record, including numerous judicially noticeable 

facts, clearly establish that contracts do exist between Defendant and, respectively, NWCCU and 

APA.16    Mr. Yu is a third-party beneficiary to these contracts. “The test for determining a 

party’s status as a third-party beneficiary . . . is whether the agreement reflects an intent to 

benefit the third party.” Partout v. Harper, 145 Idaho 683, 687, 183 P.3d 771, 775 (Idaho 2008) 

(citation omitted).  The third party must show the contract was made primarily for his benefit.  A 

“mere incidental beneficiary” to the contract does not gain third-party beneficiary rights.  See id.  

Defendant erroneously claims that contracts between it and these two accrediting bodies 

are not for the benefit of students, including Mr. Yu.  Numerous facts firmly establish that those 

contracts and detailed obligations thereunder that these are primarily for Mr. Yu’s benefit as a 

                                                 
16 See, e.g., Dkt. 41, ¶¶ 334-39; Exhibit “PR-24” pp. 6, 10-12, and 16 (contract terms between 
NWCCU & participating universities) & Ex. PR30. P. 31 (payment of annual fee and document 
submission by ISU Department of Psychology to maintain APA accreditation); NWCCU, 
Application, http://www.nwccu.org/Process/Application/Application.htm (contract formation); 
APA, Accreditation Operating Procedures 1-3 (June 12, 2015), 
http://www.apa.org/ed/accreditation/about/policies/operating-procedures.pdf (contract terms). 
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student.17  Indeed, students are the raison d’être for ISU and for its contractual relationships with 

these accrediting bodies.   

 Defendant’s motion for summary judgment must be denied.  Genuine issues of 

material facts exist as to the existence, scope, terms, and meanings of contract(s) between Mr. 

Yu and Defendant, including as to legal requirements under Idaho state law and Idaho State 

Board of Education regulations and other requirements that enter the contracts between Mr. Yu 

and Defendants impose duties, contractual, fiduciary, and otherwise, owed by Defendant to Mr. 

Yu.   Additional genuine issues of material facts exist as to the existence, scope, terms, and 

meanings of contracts between Defendant and several accrediting bodies and as to whether and 

how those terms and contracts are intended to and do benefit Mr. Yu as a third-party beneficiary 

of those contracts.  One or more agreements between Defendant and one or more accrediting 

bodies are mandated by Idaho state law, as is Defendant’s compliance therewith. Therefore, 

additional genuine issues of material fact exist as to whether the contracts between Defendant 

and the accrediting bodies establish terms that enter, by implication, the contract(s) between Mr. 

Yu and Defendant; whether they create duties, contractual, fiduciary, and otherwise, owed by 

Defendant to Mr. Yu as a third-party beneficiary to one or more of those contracts.   All of these 

contractual issues are genuine issues of material fact that are reserved for the trier of fact.  

Accord United States v. Sacramento Mun. Util. Dist., 652 F.2d 1341, 1342 (9th Cir. 1981). 

Plaintiff has alleged and provided specific factual support in the record to establish the existence 

of one or more contracts between Plaintiff and Defendant, the terms of which include, without 

                                                 
17 See, e.g., Exhibit. “PR20”, Rows 22-25, 27, 30-33, 36 & 40-42 (Defendant’s duties to students 
under NWCCU contract); id. at Rows 45, 50-56 & 58-62 (Defendant’s duties to students under 
APA contract).  Other facts demonstrate, by reasonable inference, that the parties intended to 
primarily benefit Mr. Yu and other students.  See id. at Row 18 (Defendant’s integrity duties to 
its “constituencies” under NWCCU contract); id. at 57 (Defendant’s duties for “training of 
diverse individuals” under APA contract). 
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limitation, the “Three-Option Letter” sent by Dr. Roberts to Mr. Yu; Defendant’s material 

breach(es) of those contract(s), including the “Three-Option Letter”; and resultant harm and 

damages as to Plaintiff who is entitled to remedies thereto at law and equity. Reflecting the 

parties’ course of performance under the contract(s) between them and reflecting Defendant’s 

course of dealing as to doctoral students in its Clinical Psychology Program, Dr. Roberts 

reiterated that Mr. Yu had, as one option, the opportunity to repeat his earlier attempt to gain a 

national internship through the APPIC process.  As another option for Mr. Yu, Dr. Roberts 

confirmed that Mr. Yu had the option to complete his doctorate degree by undertaking and 

completing his remaining internship in China (the “China Option”). 

During the parties’ course of performance, Dr. Landers and Dr. Roberts repeatedly 

induced and encouraged Mr. Yu to undertake the China Option.  For professional and other 

reasons, Mr. Yu selected from the Three-Option Letter’s menu of options the third option of 

undertaking his independently-developed internship with the prestigious and world-renowned 

Cleveland Clinic. Upon Cleveland Clinic’s summary dismissal from his internship, he returned, 

including in accordance with the parties’ course of performance to the terms established in the 

Three-Option Letter to undertake the China Option.  Animated by racism and for no legitimate 

reason whatsoever, (Exhibits “PR5” fn. 8 herein and “PR7”), ISU refused to honor and breached 

the terms of the Three-Option Letter as to the China option.  By that breach, Defendant caused 

grave harm and extensive damages to Mr. Yu who is therefore entitled to specific performance 

by Defendant as to the China Option and other remedies at law and equity. Mr. Yu’s cannot be 

dismissed on a motion for summary judgment for lack of factual support in the record.  Factual 

support and genuine issues of material fact exist. 
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