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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO 
 

JUN YU 
 
  Plaintiff, 
 
vs. 
 
IDAHO STATE UNIVERSITY, 
 
and  
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 
 
  Defendants. 
 

  
Case No. 4:15-cv-00430 
 
DEFENDANT IDAHO STATE 
UNIVERSITY’S REPLY IN SUPPORT 
OF RENEWED MOTION FOR 
SUMMARY JUDGMENT   

 
 Defendant Idaho State University (“ISU”) submits this memorandum as its reply in 

support of its Motion for Summary Judgment. 

ARGUMENT 
 
 As discussed at length in ISU’s opening memorandum, Plaintiff’s claims suffer from 

three deficiencies: (1) Plaintiff’s Title VI and negligent infliction of emotional distress claims 

were asserted outside the statute of limitations period, (2) most of the claims asserted are 
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precluded by the immunity afforded by the Eleventh Amendment, and (3) the claims are not 

supported by the record.  These categories of deficiencies are addressed below. 

A. The Statutes Of Limitations Problems: 
 
1. Plaintiff’s Claims Accrued Before He Sought To Engage In The Student 

Appeal Process. 
 

In his Response to Defendant’s Motion for Summary Judgment, Plaintiff contends that 

“[e]ach discriminatory act starts a new clock….”  Pl.’s Res. Def.’s Mot. Summ. J. at 5.   He 

further contends that the ISU Dean of the Graduate School’s denial of his request on October 2, 

2013, a request submitted via Plaintiff’s admittedly “voluntary” participation in the 

reconsideration process, was the discriminatory act that started the statute of limitations clock 

running.  Id.  

In sharp contrast to the foregoing assertion, a review of Plaintiff’s Complaint reveals 

what he alleged to be the conduct of ISU that constituted the substantive acts of discrimination: 

(1) conduct stemming from an externship Plaintiff participated in at Eastern Idaho Regional 

Medical Center that occurred in 2011; (2) conduct stemming from Plaintiff’s involvement in an 

externship in Cleveland, Ohio in 2013 and (3) ISU’s dismissal of Plaintiff from the doctoral 

program in clinical psychology on May 3, 2013.  Most interestingly, Plaintiff characterized 

ISU’s subsequent denial of his appeal as a “required” “exhaust[ion of] the administrative 

remedies provided by ISU…”   

To now characterize Plaintiff’s voluntary participation in ISU’s internal appeal process as 

the final discriminatory act is simply inaccurate.  As ISU set forth in its opening brief, Plaintiff’s 

discrimination claim accrued no later than May of 2013, because at that time, he knew or had 

reason to know of the injury which is the basis of the action.  See Kimes v. Stone, 84 F.3d 1121, 

1128 (9th Cir. 1996); Gentry v. Resolution Trust Corp., 937 F.2d 899, 919 (3d Cir.1991); 
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Amburgey v. Cohart Refractories Corp., 936 F.2d 805, 810 (5th Cir.1991); Ching v. Mitre Corp., 

921 F.2d 11, 14 (1st Cir.1990); Kline v. North Texas State Univ., 782 F.2d 1229, 1232 (5th 

Cir.1986). Plaintiff argues that Defendant’s decision to dismiss Plaintiff was not final until the 

appeals process had finished.  However, the Court should reject this argument because the very 

definition of appeal does not suggest that the earlier decision was in any respect tentative. The 

appeals procedure, by its nature, is a remedy for a prior decision, not an opportunity to influence 

that decision before it is made. 

For the same reason, Plaintiff’s state law claim for negligent infliction of emotional 

distress accrued prior to Plaintiff’s participation in the voluntary ISU appeal process.  Under 

Idaho law, a negligence claim accrues upon the suffering of “some damage” by a plaintiff.  

Cosgrove v. Merrell Dow Pharmaceuticals, Inc., 117 Idaho 470, 475, 788 P.2d 1293, 1298 

(1989).  As previously stated, the facts are undisputed in this case that Plaintiff began to 

experience distress that he would be dismissed from the ISU program even before that actual 

dismissal had occurred in May of 2013.  See SUMF 27.  ISU’s Motion for Summary Judgment 

should be granted. 

2. Idaho Does Not Recognize The Doctrine Of Equitable Tolling In Relation To 
The Claims Made By Plaintiff. 

 
Plaintiff next contends that assuming the statute of limitations period did begin to run in 

May of 2013, his claims are nevertheless saved by the doctrine of equitable tolling.  This 

contention is without merit. 

Federal law supplies the very clear answer to Plaintiff’s request for equitable tolling with 

respect to his Title VI claim.  Regarding that claim, it is important to keep in mind that the 

alleged “tolling event” claimed by Plaintiff is his exhaustion of administrative remedies.  

Contrary to Plaintiff’s assertion, federal “[c]ourts … squarely hold that litigants need not 
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exhaust their administrative remedies prior to bringing a Title VI claim in federal court.”  

Neighborhood Action Coalition v. City of Canton, Ohio, 882 F.2d 1013, 1015 (1999) (emphasis 

added) (citing Doe on Behalf of Doe v. St. Joseph’s Hospital, 788 F.2d 411, 426 (7th Cir.1986); 

Chowdhury v. Reading Hospital and Medical Center, 677 F.2d 317, 320-22 (3d Cir.1982); Crest 

Street Community Council v. North Carolina Department of Transportation, 598 F.Supp. 258, 

265-66 (M.D.N.C.1984), rev’d on other grounds, 769 F.2d 1025 (4th Cir.1985), rev’d, 479 U.S. 

6 (1986); Concerned Tenants Association v. Indian Trails Apartments, 496 F.Supp. 522, 527 

(N.D.Ill.1980).) 

In an effort to salvage his Section 1983 claims and claim for negligent infliction of 

emotional distress, Plaintiff also suggests that Idaho liberally applies the doctrine of equitable 

tolling in cases such as this.  Indeed, Plaintiff goes so far as to assert that the Idaho legislature 

repeatedly has adopted the equitable tolling and cites Idaho statutes including § 5-219.  This 

assertion could not be further from accurate. 

In McCabe v. Craven, Idaho Court of Appeals Case No. 32119 (2007), the court 

addressed the very issue of the applicability of the doctrine of equitable tolling in the context of a 

Section 1983 claim: 

Where not otherwise expressed by statute, Idaho’s legislature 
has rejected the common law doctrine of equitable tolling. See 
McCuskey v. Canyon County Com’rs, 128 Idaho 213, 218, 912 
P.2d 100, 105 (1996) (“Statutes of limitation in Idaho are not tolled 
by judicial construction but rather by the expressed language of the 
statute.”) 

 
Id. (emphasis added).  The court continued: “Furthermore, I.C. § 5-219(4) implicitly rejects 

equitable tolling where the statute of limitations has begun to run from an objectively 

ascertainable injury but the injury is not yet reasonably knowable and may not be known until 

the limitations period has expired.”  Id. (footnote omitted) (emphasis added). 
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 Plaintiff can, therefore, not claim the assistance of equitable tolling under either federal 

or state law.  ISU’s Motion for Summary Judgment should be granted. 

B. Defendant is Entitled to Immunity From Liability on All of Plaintiff’s Claims Other 
Than That Brought Under Title VI. 

 
In addition to the statute of limitations problems discussed above, all of Plaintiff’s claims 

other than his Title VI claim are defective as they fall squarely within the Eleventh 

Amendment’s grant of immunity from suit in federal court to an “arm of the state” such as ISU.  

Plaintiff claims, citing Alexander v. Sandoval, 532 U.S. 275, 279-80 (2001), that when Title VI is 

alleged, a state is liable for all the claims that can be levied against a public entity.  However, 

Plaintiff erroneously applies Alexander, and there is no basis for this argument.  In Alexander, 

the Court simply states that a state is not entitled to Eleventh Amendment Immunity and is thus, 

liable for a successful Title VI claim in support of its holding that a private right of action exists 

of § 601 of Title VI.  532 U.S. 275, 280.  Nowhere does the Court even imply a state is liable for 

all claims listed with a Title VI claim.  See id.    

C. Material Facts and Disputed Facts Do Not Exist to Support Plaintiff’s Claims. 

1. Title VI (Count I). 
 
Plaintiff cannot succeed on a Title VI claim and has not even alleged intentional 

discrimination. Title VI bars intentional discrimination. See Guardians Ass’n v. Civil Serv. 

Comm’n, 463 U.S. 582, 607–08 (1983); Alexander v. Choate, 469 U.S. 287, 292–93 (1985).  

Although, a private individual making a claim under Title VI must allege intentional 

discrimination, Alexander v. Sandoval, 532 U.S. 275, 280-81 (2001) ("[Section] 601 prohibits 

only intentional discrimination.") (citing Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 287 

(1978)), Plaintiff contends that one need not plead intent in the complaint citing Comm. for 

Immigrant Rights of Sonoma Cty. v. Cty. of Sonoma, 644 F. Supp. 2d 1177, 1206 (N.D. Cal. 
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2009) (“’Although the plaintiff must prove intent at trial, it need not be pled in the complaint.”) 

citing Fobbs v. Holy Cross Health Sys. Corp., 29 F.3d 1439, 1447 (9th Cir. 1994).  However, 

Plaintiff misinterprets his cited case.   

In Comm. for Immigrant Rights of Sonoma Cty. v. Cty. of Sonoma and Fobbs, the Courts 

were discussing whether a plaintiff was required to plead that he was the intended beneficiary of 

a federally funded program in order to state a claim under Title VI.  Id.  In the present case, 

Defendant does not question Plaintiff’s beneficiary status, but whether he has provided facts of 

intentional discrimination.  Plaintiff’s own complaint does not allege intentional discrimination, 

but alleges cultural incompetence and aversive racism/prejudice.  The very definitions of such 

terms elucidate and allege unintentional discrimination.   

Even using the prima facie case laid out by Plaintiff, seemingly adapted from the 

McDonnell-Douglas framework, Plaintiff cannot succeed on a Title VI claim based on the 

record.  Specifically, Plaintiff states that “there is no doubt that he was qualified to continue to 

pursue his education” and that he was treated differently from similarly situated students who 

were not members of his protected class.  Pl.’s Res. Def.’s Renewed Mot. Summ. J. at 10.  First, 

despite Plaintiff’s subjective opinion that he was qualified to continue his Doctoral program, the 

objective facts show that Plaintiff was unable to complete his final internship without being 

terminated after two attempts and that Plaintiff was “at-risk for causing harm to patients.”  See 

Pl.’s Ex. PR1-4.  Second, Plaintiff has not shown that he was treated differently from similarly 

situated students in a meaningful way.  Summarily, Plaintiff was dismissed from his program 

because he was unaware of the impact of his behavior on patients and supervisors, he was unable 

to conceptualize a patient’s bio-psycho-social functions through normal professional processes, 

he was unable to adjust a professional course of action in response to patient needs, and he 
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lacked insight into his own shortcomings. Id.  Plaintiff identifies six “major” areas that he was 

treated differently from similarly situated students in his Ex. PR3, but none of those areas 

include the reasons for which Plaintiff was dismissed.  Accordingly, Plaintiff’s Title VI claim 

should be dismissed for a lack of factual foundation.   

2. Procedural Due Process (Count II).  

Plaintiff’s argues that his procedural due process claim stems from the lack of a due 

process clause in the contract between ISU and the Cleveland Clinic Foundation (CCF), and his 

assignment of a “U” upon his dismissal from his CCF internship.  There is simply no basis to 

support such allegations in the record, rather the record contains objective facts to the contrary.  

Assuming, arguendo, Plaintiff has a liberty interest in his CCF internship and his grade earned as 

a result of his dismissal and the Horowitz decision, as cited in Def’s Renewed Mot. Summ J. at 

10-11 did not occur, the record shows that Plaintiff knowingly, voluntarily and intelligently 

waived any due process rights owed to him in pursuing his proposed internship at CCF, had 

notice of his “U” grade and an opportunity to appeal the grade.   

First, by email dated July 31, 2012, Plaintiff was specifically informed by Kathy Kaderly, 

Cleveland Clinic’s Director of Professional Development, that Cleveland Clinic does not have a 

due process procedure for students such as him, and that his only recourse if he were dismissed 

from the internship would be through ISU’s grievance program.  Plaintiff responded: “I 

completely understand.”  On November 12, 2012, Dr. Roberts sent Plaintiff a letter stating that 

Jill Hedt, Ph.D. had reviewed his proposal for the Cleveland Clinic internship and was concerned 

about the lack of due process safeguards in the proposal.  On November 19, 2012, Plaintiff sent 

Dr. Roberts a letter stating that he had been fully informed of the limits of the internship proposal 

with Cleveland Clinic, but that he nonetheless desired to proceed with it.  See SUMF 22-24.  
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Accordingly, Plaintiff knowingly, voluntarily and intelligently waived any due process rights 

owed to him in pursuing his proposed internship at CCF. 

Second, Plaintiff obviously had notice of  his “U” grade when his transcript was issued 

after being dismissed from his CCF.  He had an opportunity to be heard, by utilizing the grade 

appeal process as delineated in Pl.’s Ex. PR1-5.  Accordingly, summary judgment should be 

granted on Plaintiff’s procedural due process claim.   

3. Negligent Infliction of Emotional Distress (Count III). 

While Defendant concedes that Plaintiff did indeed file a Notice of Tort Claim, Plaintiff 

did fail to put forth evidence of a Defendant’s breach of a recognized legal duty.  Thomas v. 

Medical Center Physicians, P.A., 138 Idaho 200 (2002).  The record shows that Defendant 

dismissed Plaintiff from the doctoral program for cause and thus, did not breach a recognized 

legal duty.  See Pl.’s Ex. PR1-4.  Accordingly, summary judgment should be granted on this 

claim due to lack of factual support.   

4.  Substantive Due Process (Count IV).  

In his Response, Plaintiff fails to point to evidence of a deprivation of any 

constitutionally protected property right according to state law and points to no evidence, besides 

his subjective opinion, that the decision to dismiss him was not an academic one that was 

deliberate and objectively reasonable.  As recorded by Defendant and third-parties charged with 

training Plaintiff, and provided to Plaintiff, Plaintiff was dismissed because of the risk he posed 

to patients because of his inability to recognize of the impact of his behavior on patients and 

supervisors, conceptualize a patient’s bio-psycho-social functions through normal professional 

processes, adjust a professional course of action in response to patient needs, and he lacked 
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insight into his own shortcomings.  Pl.’s Ex. PR1-5.  If this Court allows Plaintiff to assert his 

liberty interest depravation claim, this claim would also fail for the reasons cited above.   

5.  Promissory Estoppel (Count V).  

Plaintiff maintains that Dr. Robert’s reminder and notification of alternative options for 

completing his clinical internship constituted a promise.  As demonstrated in Def’s Mot. Summ. 

J. at 13-15, this claim is simply not justified by the record.  As previously stated, Plaintiff’s 

promissory estoppel claim must fail unless a reasonable person in Plaintiff’s position would have 

concluded that Defendant promised successive chances at completing his clinical internship.  

Reasonable minds could not reach different conclusions, and would not accept especially in light 

of the gravity associated with treating real patients seeking mental health care, Plaintiff’s 

assertion that the statement, made to a doctoral student, would imply that should Plaintiff be 

dismissed from one internship, he could continue to pursue multiple internships. 

6. Breach of Contract (Counts VI-XVIII). 

In his Response, Plaintiff simply asserts that disputed facts exist as to whether Defendant 

breached a contract with Plaintiff.  Defendant continues to maintain otherwise as argued in its 

Memorandum in support of its Motion for Summary Judgment and according to Regents of the 

Univ. of Cal. v. Doe, 519 U.S. 425 (1997).   

CONCLUSION 

 Based upon the foregoing, in addition to the arguments asserted in Defendant’s initial 

briefing, Defendant Idaho State University respectfully requests that its Motion for Summary 

Judgment be granted. 
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DATED this 28th    day of September, 2017. 
 
   KELLY, TALBOY & SIMMONS, PA 
 
   By:     /s./ Michael E. Kelly                                       

      Michael E. Kelly, Of the Firm 
         Attorneys for Defendant Idaho State University 
 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 28th day of September, 2017, I electronically filed the 
foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice of 
Electronic Filing to the following persons: 
 

Ronaldo A. Coulter 
Emile Loza de Siles 
Idaho Employment Law Solutions 
P.O. Box 1833 
Eagle, ID 83616 
Telephone: (208) 672-6112 
Facsimile: (208) 672-6114 
ron@idahoels.com 
emile@idahoels.com  
Attorneys for Plaintiff 

☒ Electronic Mail 

    /s./Michael E. Kelly                                                      
    Michael E. Kelly 
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