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I 
INTRODUCTION 

 
On January 26, 2018, this Court entered its Memorandum Decision and Order (Dkt. 63) 

(the “Order”) denying, in part, the Defendant’s Renewed Motion for Summary Judgment (Dkt. 

55) as to the Plaintiff’s Count One and granting, in part, said Motion as to Plaintiff’s Counts Two 

through Eighteen.  Plaintiff respectfully submits that this ruling must be reconsidered in light of 

the recent ruling of Duffin v. Idaho State University, No. 4:16-CV-00209-BLW, 2017 WL 
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6543873 (D. Idaho, Dec. 21, 2017), which was decided while the summary judgment motion in 

the present case was at issue.  The need for this reconsideration is especially compelling in the 

present case as: (1) this Court cannot exercise supplemental jurisdiction on claims that have been 

dismissed on Eleventh Amendment grounds, Raygnor v. Regents of the University of Minnesota, 

534 U.S. 533, 540-42 (2002); and (2) the thirty (30) day tolling provision1 of 28 U.S.C. § 1367 

on the statute of limitations is inapplicable on claims that have been dismissed in Federal Court 

on Eleventh Amendment grounds.2  

Prior to the Court’s decision in Duffin, the Ninth Circuit Court of Appeals had 

established that a state could waive its Eleventh Amendment Immunity by the state’s conduct 

that was “incompatible with an intent to preserve that immunity.” Duffin at *2.  However, under 

Duffin, the Court for the first time in Idaho jurisprudence established that, in Idaho, a defendant 

waives its Eleventh Amendment defense (i.e., sovereign immunity) where it: (1) failed to assert 

its sovereignty by formal pleading early in the litigation; (2) participated fully in the extensive 

                                                 
1 28 U.S.C. § 1367(d) reads, as follows: 

The period of limitations for any claim asserted under subsection 
(a), and for any other claim in the same action that is voluntarily 
dismissed at the same time as or after the dismissal of the claim 
under subsection (a), shall be tolled while the claim is pending and 
for a period of 30 days after it is dismissed unless State law 
provides for a longer tolling period. 

2 28 U.S.C. § 1367(d) is not applicable where the claims were dismissed by reason of a State 
successfully asserting an Eleventh Amendment Defense: 

We hold that respondent never consented to suit in federal court on 
petitioners’ state law claims and that § 1367(d) does not toll the 
period of limitations for state law claims asserted against 
nonconsenting state defendants that are dismissed on Eleventh 
Amendment grounds. Therefore, § 1367(d) did not operate to toll 
the period of limitations for petitioners’ claims, and we affirm the 
judgment of the Minnesota Supreme Court dismissing those 
claims. 

Raygor v. Regents of Univ. of Minnesota, 534 U.S. 533, 540 (2002). 
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and expensive discovery process when there was no need to develop a factual basis on the well-

settled issue that Idaho’s public universities are an arm of the state that, absent waiver, are 

protected by Eleventh Amendment immunity; and (3) failed to raise a sovereign immunity 

defense prior to submitting a motion for summary judgment, notwithstanding that the defendant 

asserted such a defense in its answer, because that conduct was incompatible with a state entity 

determined to preserve its Eleventh Amendment immunity.   

Final briefing on Defendant’s renewed summary judgment motion in the present case 

was submitted on September 28, 2017. The Court heard argument on the Defendant’s motion on 

December 18, 2017.  Duffin was decided on December 21, 2017, that is, after the briefing and 

hearing in the instant case, but before the Court’s issuance of its Memorandum Decision and 

Order on January 26, 2018. 

II 
MOTION FOR RECONSIDERATION STANDARD 

 
Federal Rule of Civil Procedures 54(b) sets forth a liberal standard in which “any order or 

other decision, however designated . . . may be revised at any time before the entry of a judgment 

adjudicating all the claims and all the parties’ rights and liabilities.”  Fed. R. Civ. P. 54(b).  A 

motion for reconsideration should be granted where: “(1) the motion is necessary to correct 

manifest errors of fact or law; (2) the moving party presents newly discovered evidence; (3) 

reconsideration is necessary to prevent manifest injustice; or (4) there is an intervening 

change in the law.” Coffelt v. Yordy, No. 1:16-CV-00190-CWD, 2016 WL 9724059, at *1 (D. 

Idaho, Nov. 30, 2016) (citing Turner v. Burlington N. Santa Fe R.R. Co., 338 F.3d 1058, 1063 

(9th Cir. 2003) (emphasis added).3  A district court’s decision to grant a motion to reconsider a 

                                                 
3 See also 389 Orange St. Partners v. Arnold, 179 F.3d 656, 665 (9th Cir. 1999) (citing Sch. Dist. 
No. 1J, Multnomah Cnty., Or. v. AC and S, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993)). 

Case 4:15-cv-00430-REB   Document 68-1   Filed 02/13/18   Page 3 of 15



MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION FOR              Page 4 of 15 
RECONSIDERATION OF COURT’S ORDER RE PLAINTIFF’S SECOND 
THROUGH EIGHTEENTH CAUSES OF ACTION 

summary judgment order will not be disturbed by an appellate court except where there has been 

a clear abuse of discretion. See In re Ricks, No. 1:15-CV-00504-EJL, 2016 WL 5724059, at *2 

(D. Idaho, Sept. 29, 2016); Walker v. Ayers, No. C 94-1997 SBA, 2008 WL 4449569, at *3 

(N.D. Cal., Sept. 30, 2008). 

III 
ARGUMENT 

 
A. The Court’s Decision in Duffin is an Intervening Change of Law in Idaho That 

Recognizes Specific Factors of a Defendant’s Behavior that Constitute a Waiver of 
Eleventh Amendment Immunity by a State Entity Even Where the Eleventh 
Amendment is Cited in the Defendant’s Answer to a Complaint. 

1. Waiver of Eleventh Amendment Immunity by a State Entity Prior to the Decision in 
Duffin Had to Be Unequivocally Expressed and Eleventh Amendment Immunity 
Could be Asserted in a Defendant’s Answer to a Complaint or Even at the Appellate 
Level4. 

The United States Supreme Court in Edelman v. Jordan, 415 U.S. 651, 94 S. Ct. 1347, 

39 L. Ed. 2d 662 (1974), set a high bar for a Court to conclude that a State had waived its 

Eleventh Amendment immunity.  Rejecting the doctrine of constructive consent as being 

applicable to a waiver of a constitutional right, the Court stated in “deciding whether a State has 

waived its constitutional protection under the Eleventh Amendment, we will find waiver only 

                                                 
4 The Court in Paddock held:  

The Eleventh Amendment creates a jurisdictional bar to private 
damages actions against states in federal court.”  Eleventh 
Amendment immunity extends to state agencies and state actors 
acting in their official capacities, and therefore, cases against them 
are also barred.  Although not without exception, a state may waive 
its sovereign immunity.  “Unless the state unequivocally 
waives sovereign immunity or Congress exercises its power under 
section five of the fourteenth amendment to override the immunity, 
the state, its agencies, and its officials –acting in their official 
capacity – are immune from suit under the Eleventh Amendment.  

Paddock v. Otter, No. 1:17-CV-00032-CWD, 2017 WL 2609032, at *3 (D. Idaho, June 15, 
2017) (citations omitted) (emphasis added). 
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where stated ‘by the most express language or by such overwhelming implications from the text 

as [will] leave no room for any other reasonable construction.’”  Id. at 673 (citations omitted) 

(emphasis added). With the latter in mind, the Court considered the question of whether Eleventh 

Amendment immunity was applicable where it was raised for the first time in the United States 

Supreme Court, stating: 

The Eleventh Amendment declares a policy and sets forth an 
explicit limitation on federal judicial power of such compelling 
force that this Court will consider the issue arising under this 
Amendment in this case even though urged for the first time in this 
Court. For the foregoing reasons we decide that the Court of 
Appeals was wrong in holding that the Eleventh Amendment did 
not constitute a bar to that portion of the District Court decree 
which ordered retroactive payment of benefits found to have been 
wrongfully withheld. 

Id. at 678, 94 S. Ct. at 1363, 39 L. Ed. 2d 662 (1974) (citations omitted).5 

In Raygor v. Regents of Univ. of Minnesota, 534 U.S. 533 (2002), Petitioners asserted 

that the Respondent had consented to suit in Federal Court by not moving to dismiss the state 

law claims early in the litigation. The Court addressed the Petitioner’s waiver argument, stating: 

Petitioners claim that respondent consented to suit by not moving to 
dismiss petitioners’ state law claims on Eleventh Amendment 
grounds until July 1997, some 10 months after the federal lawsuits 
were filed in August 1996. Yet respondent raised its Eleventh 
Amendment defense at the earliest possible opportunity by 
including that defense in its answers that were filed in September 
1996. Given that, we cannot say that respondent “unequivocally 
expressed” a consent to be sued in federal court. Pennhurst, supra, 
at 99, 104 S. Ct. 900 (citing Edelman v. Jordan, 415 U.S. 651, 673, 
94 S. Ct. 1347, 39 L.Ed.2d 662 (1974)). The fact that respondent 
filed its motion in July 1997 is as consistent with adherence to the 
pretrial schedule as it is with anything else.  

Raygor v. Regents of Univ. of Minnesota, at 533. (emphasis added). 

                                                 
5 See also Richardson v. Idaho Dep’t of Health & Welfare, No. 2:10-CV-00648-BLW, 2015 WL 
1478434, at *1 (D. Idaho, Mar. 31, 2015) (citing Edelman v. Jordan, 415 U.S. 651 (1974); 
Hickman v. Idaho State Sch. & Hosp., 339 F. Supp. 463 (D. Idaho 1972)). 
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In Hill v. Blind Indus. & Svcs. of Md., 179 F.3d 754, 763 (9th Cir. 1999), the Court held 

that the Defendant had waived its sovereignty when it failed to raise the defense until the 

opening day of the trial.  It is clear from the Court’s statement in Hill, however, that, had the 

Defendant asserted the Eleventh Amendment immunity defense in (1) its answer to the 

complaint; or (2) in its answer and in a pretrial statement, the Defendant would not have waived 

its Eleventh Amendment immunity: 

Indeed, our recent decisions often have focused on whether the 
state timely asserted its Eleventh Amendment defense. For 
instance, in Gamboa v. Rubin, 80 F.3d 1338 (9th Cir.), vacated on 
other grounds sub nom. Gamboa v. Chandler, 101 F.3d 90 (9th 
Cir. 1996) (en banc), we concluded that Hawaii had not waived 
its Eleventh Amendment immunity, emphasizing that the state 
specifically asserted that defense in its answer to the complaint. 
Id. at 1350.  Similarly, in Ashker v. California Dep’t of 
Corrections, 112 F.3d 392 (9th Cir.), cert. denied, 522 U.S. 863, 
118 S.Ct. 168, 139 L.Ed.2d 111 (1997), we found no waiver where 
the state asserted its Eleventh Amendment defense in its answer 
to the complaint and pretrial statement. Id. at 393-94. In both 
cases, whether the state had preserved this defense in its answer 
would have been irrelevant if the state could simply assert the 
Eleventh Amendment for the first time on appeal without fear of 
waiver. 

Hill v. Blind Indus. & Servs. of Maryland, 179 F.3d 754, 763 (9th Cir. 1999), amended on denial 

of reh’g, 201 F.3d 1186 (9th Cir. 1999) (emphasis added). 

2.  Waiver of Eleventh Amendment Immunity by a State Entity After the Decision in 
Duffin In Idaho. 

The procedural facts in Duffin are relevant as to why the Duffin decision must be 

classified as an intervening change of law that must be applied to the present case. In Duffin, the 

complaint was filed by the Plaintiff on May 20, 2016.  Defendant Nate Gross filed an Answer to 
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the complaint pro se on July 1, 2016. (Dkt. 9, OD).6 The defense of Eleventh Amendment 

immunity was not asserted in the answer.  On July 5, 2016, an answer to the complaint was filed 

on behalf of Arthur C. Vailas and Bobby Goeltz. (Dkt. 11, OD). The defense of Eleventh 

Amendment immunity was asserted therein. (Dkt. 11, p. 10, OD.) On July 26, 2016, an answer to 

the complaint was filed on behalf of Jeff Tingy. (Dkt. 16, OD). The defense of Eleventh 

Amendment immunity likewise was asserted therein. (Dkt. 11, p. 9, OD.) On July 14, 2017, the 

Duffin Defendants filed a motion for summary judgment. (Dkts. 27 & 27-1, OD). In their 

memorandum in support of the motion for summary judgment, the Defendants asserted their 

immunity from suit in Federal Court per the immunity granted by the Eleventh Amendment and 

maintained that it had not waived its Eleventh Amendment immunity (Dkt. 27-1, pp. 1 & 5-7, 

OD). Aided by the parties’ stipulation due to Duffin’s unavailability, discovery commenced after 

July 26, 2016 and was completed on or about June 30, 2017. (Dkt. 21, p. 2, OD). 

Notwithstanding (1) that Defendants (i.e., ISU in total) asserted their Eleventh 

Amendment immunity in ISUs’ answer to the complaint and in its motion for summary 

judgment, and (2) the lack of any expressed and unequivocal language waiving their Eleventh 

Amendment immunity, the Court ruled that ISU had waived its Eleventh Amendment immunity 

in this case.  In Duffin, the Court reasoned that, rather than asserting its Eleventh Amendment 

immunity at the beginning of the litigation, the Defendants by:  (1) failing to file a motion to 

dismiss for lack of jurisdiction at the outset; (2) participating in the expensive discovery process 

to include entering a stipulation for an extension of time to complete discovery; and (3) failing to 

raise the defense of sovereign immunity until its motion for summary judgment had engaged in 

                                                 
6 To permit their clear distinction, docket entries to which the Duffin case refers are cited herein 
as “Dkt. X, OD.”  Docket entries to which the Plaintiff, Mr. Jun Yu, refers in his case are cited in 
this discussion as “Dkt. X, JY.” 
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conduct that was incompatible with a state entity intent on preserving its Eleventh Amendment 

immunity.  The Court stated in its closing remarks of its decision on ISU’s waiver of its Eleventh 

Amendment immunity and, thus, its consent to Federal Jurisdiction the following: 

Moreover, the law in Idaho is well-established that ISU, and 
presumably all other state universities, are arms of the state and 
protected by Eleventh Amendment immunity. Therefore, there was 
no need to develop any factual basis on that issue before asserting 
Eleventh Amendment immunity.  Allowing Defendants to assert 
Eleventh Amendment immunity now would fly in the face of the 
Rule 1 admonition that the Court construe and apply the rules 
and procedures in a manner that secures the just, speedy and 
inexpensive resolution of all disputes. Defendants initially chose 
to defend the claims on the merits in federal court by engaging in 
discovery, stipulating to extend deadlines, and waiting until the 
dispositive motion deadline to assert Eleventh Amendment 
immunity. The Court can only conclude that this was a tactical 
attempt to deny Duffin his day in Court. The Court will not allow 
Eleventh Amendment immunity to be used that way. Accordingly, 
the Court finds that Defendants have waived their sovereign 
immunity defense, and will address the claims on the merits. 

Duffin, supra, at *3 (emphasis added). 

Prior to the decision in Duffin, the state of the law as articulated by the United States 

Supreme Court, the Ninth Circuit Court of Appeals, and the Federal District Court of Idaho was 

that: (1) a waiver of Eleventh Amendment immunity had to be in unequivocally expressed 

language or language as to which there was no other reasonable construction; (2) the assertion of  

the Eleventh Amendment immunity could be made in an answer to a complaint7; and (3) 

Eleventh Amendment immunity could be raised for the first time in a motion for summary 

judgment, and on appeal even to the United States Supreme Court.  Therefore, it would not have 

earlier been reasonable for Plaintiff to assert an argument of waiver as articulated in the Duffin 

decision, given legal precedent and the facts in the present case.  See generally Santoro v. 

                                                 
7 See Fed. R. Civ. P. 12(h)(1)(B)(ii). 
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OCWEN Loan Servicing, LLC, No. 6:14-CV-00522-TC, 2017 WL 6501860, at *3 (D. Or., Dec. 

18, 2017) (discussing parameters for bringing successful motion for reconsideration per Fed. R. 

Civ. P. 59(e)). 

3. The Duffin Decision Must be Applied to the Present Case Thus Establishing that ISU 
Waived Its Eleventh Amendment Defense. 

The procedural facts in the present case are very similar to the facts in Duffin. On 

September 16, 2015, Plaintiff filed his complaint and demand for jury trial. (Dkt. 1, JY). On 

October 16, 2015, ISU filed its answer to the complaint and asserted as a defense the Eleventh 

Amendment. (Dkt. 8, p.6, JY).  Discovery in the present case began with initial disclosures 

exchanged on December 4, 2015 and continued through June of 2016, with stipulations being 

made to extend the discovery period. (Dkts. 18 & 25, JY).  In addition, the parties engaged in 

extensive discovery activities, including as to Plaintiff’s right, decided by this Court, for access 

to student records. See further details, infra, at Pages 13-14 (related citations to record in the 

instant case).  On September 1, 2016, ISU filed its motion for summary judgment (Dkt. 32, JY) 

and its supporting memorandum in which ISU asserted its Eleventh Amendment immunity. (Dkt. 

32-1, pp. 1 & 8-11, JY).  On March 29, 2017, Plaintiff filed an amended complaint and demand 

for jury trial. (Dkt. 41, JY). On May 3, 2017, ISU filed its answer to the amended complaint and 

asserted as a defense the Eleventh Amendment. (Dkt. 48, p.10, JY).  On August 25, 2017, ISU 

filed its renewed motion for summary judgment (Dkt. 55, JY) and its supporting memorandum in 

which ISU asserted its Eleventh Amendment immunity. (Dkt. 55-1, pp. 1, 6-7 & 9, JY).  

Regardless of that assertion, however, ISU, just as the defendants in Duffin: (1) failed to file a 

motion to dismiss for lack of jurisdiction at the outset of litigation; (2) participated in the 

extensive and expensive discovery process to include entering stipulations for an extension of 

time to complete discovery; and (3) failed to raise the defense of sovereign immunity until its 
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motion for summary judgment, which were actions that were incompatible with a state entity 

intent on preserving its Eleventh Amendment immunity.  ISU’s actions in the present case were 

virtually identical to its actions in Duffin by which the Court held that ISU had waived its 

Eleventh Amendment immunity. Therefore, applying the holding in Duffin, ISU has also waived 

its Eleventh Amendment immunity in the present case. 

B. To Avoid a Manifest Injustice, The Court Must Exercise Its Supplemental 
Jurisdiction as The Court Has Not Dismissed All Claims, The State Court Claims 
are Closely Related, ISU Has Waived its Eleventh Amendment Immunity and ISU 
Has Yet to Complete Its Discovery Obligations. 

 
Manifest injustice as it relates to seeking reconsideration per Fed. R. Civ. P. 59(e) has 

been best described in Idaho in the bankruptcy case of In re Wahlin, No. 10-20479-TLM, 2011 

WL 1063196 (Bankr. D. Idaho Mar. 21, 2011).  There, the Court adopted the definition of 

“manifest injustice” from the Federal Court for the Western District of Tennessee, stating: 

“The ‘manifest injustice’ contemplated by Rule 59(e) is an amorphous concept with no 
hard line definition.” In re Henning, 420 B.R. 773, 785 (Bankr. W.D. Tenn. 2009) (citing 
U.S. v. Jarnigan, 2008 WL 2944902, *2 (E.D. Tenn. 2008)). The movant must show an 
error that is “direct, obvious and observable.” Id. (citing Cummings, Inc. v. BP Prods. North 
America, Inc., 2009 WL 3169463, *2 (M.D. Tenn. 2009)). A “showing of manifest 
injustice requires that there exists a fundamental flaw in the court’s decision that without 
correction would lead to a result that is both inequitable and not in line with applicable 
policy.” Id. (citing McDaniel v. American Gen. Fin. Servs., Inc. 2007 WL 2084277, *2 
(W.D. Tenn. 2007)). 

Wahlin, supra, at *3 (emphasis added). 

The United States Congress has conferred upon a Federal Court supplemental 

jurisdiction over State law claims that are alleged along with Federal claims where the State law 

claims are “so related to claims in the action within such original jurisdiction that they form 
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part of the same case or controversy under Article III of the United States Constitution.” 8 

28 U.S.C. § 1367(a) (emphasis added).  A Federal District Court may decline to exercise its 

supplemental jurisdiction only where the “the district court has dismissed all claims over which 

it has original jurisdiction.”9  Id. (emphasis added). 

The Court, in light of the intervening Duffin decision, has erroneously dismissed 

Plaintiff’s claims with the singular exception of Plaintiff’s Title VI claim over which this Court 

has original jurisdiction.  As the record clearly establishes (Dkt. 22-1, pp. 10-18, JY; Dkt. 56, pp. 

9-20, JY), the procedural due process, negligent infliction of emotional distress, substantive due 

process, promissory estoppel and breach of contract claims are so related to the Title VI claim 

that they unequivocally form part of the same case or controversy. Because the Court has 

rightly retained jurisdiction of Mr. Yu’s Title VI claim, the Court has not dismissed “all claims 

over which it has original jurisdiction.”  28 U.S.C. § 1367(c)(3).  Therefore, the permissive 

authority in the Court’s decision of Defendant’s renewed motion for summary judgment does not 

attach to the claims falling within the Court’s supplemental jurisdictional authority.  

Consequently, should the Court fail to exercise its supplemental jurisdiction, such would 

constitute an abuse of discretion.  See, e.g., Miller Aviation v. Milwaukee Cty. Bd. of Supervisors, 

                                                 
8 28 U.S.C. § 1367(a) reads, as follows:  

Except as provided in subsections (b) and (c) or as expressly provided otherwise by 
Federal statute, in any civil action of which the district courts have original jurisdiction, 
the district courts shall have supplemental jurisdiction over all other claims that are so 
related to claims in the action within such original jurisdiction that they form part of the 
same case or controversy under Article III of the United States Constitution. Such 
supplemental jurisdiction shall include claims that involve the joinder or intervention of 
additional parties. 

9 28 U.S.C. § 1367(c)(3) reads, in relevant part, as follows: 
The district courts may decline to exercise supplemental jurisdiction over a claim under 
subsection (a) if -- the district court has dismissed all claims over which it has original 
jurisdiction. 
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273 F.3d 722, 731-32 (7th Cir. 2001).  In addition, Plaintiff would again be exposed to statute of 

limitations challenges in state court that already have been resolved by this Court.  Therefore, in 

the interest of economy, convenience, and fairness to the parties, this Court must retain 

supplemental jurisdiction of the state law claims.  This Court is in the best position to determine 

the whole case and controversy, which encompasses the state law claims.  As to the issue of 

comity, there is no doubt that this Court will apply the relevant Idaho law to the state law claims. 

Therefore, neither party would be prejudiced by the Court exercising its supplemental 

jurisdiction. Because it has been established herein that ISU has waived its Eleventh Amendment 

immunity, were the Court to decide not to exercise its supplemental jurisdiction when the 

Plaintiff in this case has already suffered delay, such a decision would be a fundamental flaw 

leading to a result that would be inequitable and contrary to applicable law and policy. As quoted 

earlier herein, it is the policy of the Court to construe and apply the rules and procedures in a 

manner that secures the just, speedy and inexpensive resolution of all disputes. The following 

statement by the Court in Duffin is appropriate in the present case: 

[W]hether to exercise supplemental jurisdiction in this 
circumstance is “purely discretionary.” . . . The Court should 
consider economy, convenience, fairness, and comity when 
determining whether to exercise supplemental jurisdiction. 
Discovery is closed and all dispositive motions have been 
addressed once this Memorandum Decision and Order is issued. 
The case is ready to be set for trial . . . . Plus, the case has already 
been delayed several months while Duffin was absent from the 
District. Moreover, this Court is now intimately familiar with the 
facts and posture of the case. Thus, it only makes sense for this 
Court to try the case instead of asking the state district court to 
learn what this Court already knows about the case. Finally, as 
discussed above, Defendants could have asked the Court to apply 
Eleventh Amendment immunity and send the case to state court at 
the outset of the case. To send the case to state court now would 
undermine the purpose of Eleventh Amendment immunity, judicial 
economy, convenience, and fairness. Accordingly, the Court will 
exercise supplemental jurisdiction over Duffin’s state law claims. 
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Duffin, supra, at *6 (citations omitted).  

Should this Court fail to exercise its supplemental jurisdiction in the instant case, the 

Court’s action would be inequitable to the Plaintiff and contrary to applicable law and the 

Court’s stated policy.  

In its Order (Dkt. 63), the Court correctly observed that Plaintiff did not name specific 

parties in its complaint and noted that the deadline for motions to join parties and or amend 

pleadings was December 30, 2015.  The Court, however, failed to take note that Plaintiff filed a 

motion to amend his original complaint on April 8, 2016 and, with the Court’s permission, filed 

his First Amended Complaint on March 29, 2017 (Dkt. 41, JY).  The Court’s granting to the 

Plaintiff permission to file an amended complaint past a discretionary deadline established by the 

Court was in keeping with the Court’s continuing liberal amendment policy.  See Sadid v. Idaho 

State Univ., 837 F. Supp. 2d 1168, 1172 n.2. (D. Idaho 2011). Aware of the Eleventh 

Amendment immunity granted to states, Plaintiff explained, citing id. at 1176, in his initial 

response to Defendant’s motion for summary judgment that with, the completion of discovery, 

Plaintiff anticipated naming defendants in their individual or official capacities. (Dkt. 37, p. 15 

JY); see Paddock v. Otter, supra, at *3-*4. 

In Plaintiff’s Response to the Defendant’s Renewed Motion for Summary Judgment, 

Plaintiff provided a chronology of Plaintiff’s efforts to obtain the discovery needed to augment 

his disparate treatment claim as this claim is very closely related the Plaintiff’s substantive due 

process claim. (Dkt. 56, p.10 n.6 & Dkt. 56-15, JY).  As of the date of the filing of the present 

motion, ISU has failed to comply with its discovery obligations. Assuming arguendo that the 

Court inexplicably fails to apply the Duffin analysis in the present case and continues to find that 

ISU has not waived its Eleventh Amendment immunity, the conduct of ISU in failing to comply 

Case 4:15-cv-00430-REB   Document 68-1   Filed 02/13/18   Page 13 of 15



MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION FOR              Page 14 of 15 
RECONSIDERATION OF COURT’S ORDER RE PLAINTIFF’S SECOND 
THROUGH EIGHTEENTH CAUSES OF ACTION 

with discovery cannot be rewarded to the detriment of Plaintiff.  Plaintiff must be allowed to 

further amend his present amended complaint by naming defendants in either their individual or 

official capacities based on discovery still to be received from the Defendant.  Once that 

amended complaint is so further amended, the Court then will be able to exercise its jurisdiction 

on Plaintiff’s 42 U.S.C. § 1983 substantive due process claim and grant, at a minimum, 

“prospective equitable relief” for which Plaintiff prays in his amended complaint (Dkt. 41, p. 69, 

JY); see Paddock, supra, at *3-*4.  

IV 
CONCLUSION 

By this Memorandum, the Plaintiff, Mr. Yu, has demonstrated that the Duffin decision 

constitutes an intervening change in the law in Idaho as to how a state entity waives its Eleventh 

Amendment immunity through actions that are incompatible with that immunity and its assertion 

thereof, notwithstanding the assertion of that immunity in an answer or the absence of an express 

waiver.  Through the waiver of its Eleventh Amendment immunity, the Defendant cannot 

successfully insist that the Federal District Court cannot exercise its supplemental jurisdiction 

over State law claims.  In light of Duffin and existing statutes, as well as the Defendant’s failure 

to complete discovery as ordered by this Court, Mr. Yu moves this Court to reconsider its 

decision to grant summary judgment to dismiss Plaintiff’s Counts Two through Eighteen of 

Plaintiff’s First Amended Complaint.  

DATED: February 13, 2018 

     PLAINTIFF 
                                                            By Plaintiff’s Attorney 

     Idaho Employment Law Solutions, PLLC   
   

     __/s/_________________________________ 
     R. A. (RON) COULTER 
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