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THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

 
JUN YU, 
 
   Plaintiff, 
v. 
 
IDAHO STATE UNIVERSITY, 
 
          and 
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 

                                            Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 4: 15-cv-00430-REB 
 
 

PLAINTIFF’S RESPONSE TO 
DEFENDANT’S MOTION IN LIMINE 
TO PRECLUDE EVIDENCE OR 
ARGUMENT, DKT. 98 

 
 

COMES NOW Plaintiff JUN YU (“Mr. Yu”), by and through his counsel Ronaldo A. 

Coulter and Emile Loza de Siles, Attorneys at Law of Idaho Employment Law Solutions and in 

accordance with the Court’s Order Setting Trial (Dkt. 67, ¶ 8); Federal Rule of Civil Procedure 

6(c)(1)(C); and District of Idaho Local Civil Rule (“Local Rule”) 7.1(c), files this Response in 

opposition to Defendant’s motion in limine, Dkt. 98.  The Affidavit of Counsel (“Affidavit”) and 
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its accompanying Exhibits1 are filed simultaneously herewith and support this Response.  For the 

reasons and facts and in accordance with the authorities set forth here and in those accompanying 

documents, Mr. Yu respectfully submits that this Court properly exercises its discretion by 

denying Defendant’s motion.  

APPLICABLE FACTS 

Defendant seeks an evidentiary order from the Court to exclude Mr. Yu’s “presentation 

of any evidence or argument” as to: 

[1] Evidence that Plaintiff’s rights were violated or he was 
damaged due to the conduct of the Defendant related to Counts 
Two to Eighteen contained in his First Amended Complaint, all of 
which were dismissed per the Court’s Memorandum Decision and 
Order (Dkt. 63) filed on January 26, 2018[[hereinafter, “First 
Argument”]; and]  

[2] Evidence that potential trial witnesses Dr. Leslie Speer, Dr. 
John E. Landers or Dr. Thomas Frazier had any affiliation with or 
were agents or employees of Defendant Idaho State University at 
any time, in particular those times pertinent to the lawsuit at 
issue[[hereinafter, “Second Argument”].]  

Dkt. 98 at 1-2.2  Defendant’s memorandum presents only two (2) pages of argument.  See Dkt. 

98-1 at 2-4.  In its First Argument, Defendant refers to this Court’s ruling in its Memorandum 

Decision and Order, Dkt. 63, but cites only two (2) points of authority, i.e., Federal Rules of 

Evidence 402 and 403, in support.  See Dkt. 98-1 at 3.  It cites no judicial precedence.  Defendant 

states that the evidence it seeks to preclude would be “prejudicial” to its defense against Mr. 

                                                 
1 This Response refers to the herein-referenced exhibits by this naming convention: Ex. RESP-#. 
2 Defendant posed the unavailability of punitive damages under Title VI as a third grounds for its 
motion.  That ground is moot as Mr. Yu’s recently-amended filings already have eliminated 
punitive damages from consideration.  See Dkt. 101 (Plaintiff’s amended jury instructions); Dkt. 
102 (Plaintiff’s second amended special verdict form). 
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Yu’s Title VI claim.  It provides no argument or authority of any kind.3  See Dkt. 98-1 at 3.  

Defendant does not claim that it would be unfairly prejudiced, however, or does not assert any 

other ground as is required to trigger an analysis under Rule 403.  Defendant presents no 

authority whatsoever in support of its Second Argument.4  Accord Dkt. 98-1 at 3-4. 

 Defendant avers numerous statements to the Court and Mr. Yu in its trial brief and trial 

witness list that are contradictory to statements and characterizations that it now makes in the 

instant motion.  The Argument section of this Response, infra, documents those discrepancies. 

As an exemplar of relevant and admissible evidence, Dr. M. Leslie Wade Zorwick, one of 

Mr. Yu’s expert witnesses, delineates in her expert report extensive connections between the 

facts of this case and Defendant’s expression of aversive racism against Mr. Yu.  See Ex. RESP-

1 at 9-20.  To call to light such a few examples, Dr. Zorwick maps out in detail Defendant’s shift 

from considering Mr. Yu’s Chinese cultural background to creating purportedly race-neutral post 

hoc justifications for its behavior toward him.  See id. at 11-17.  She points out that Drs. Speer 

and Chase disagreed as to Mr. Yu’s performance and learning at his Program internship and the 

ambiguous standards Defendant used in light of these conflicting views to credit Dr. Speer’s 

unfavorable view, while discounting Dr. Chase’s favorable view, and to dismiss Mr. Yu from its 

Program.  See id. at 10, ¶ (b), 14 & 15, ¶ (f).  Indeed, Dr. Zorwick observes that Defendant relied 

upon Dr. Speer’s decision as to Mr. Yu in his Program internship to dismiss him from the 

Program itself without any probationary period or advance notice.  See id. at 27.  Dr. Zorwick 

further observes that Defendant cited Dr. Landers’ dismissal of Mr. Yu from his Program 

                                                 
3 Indeed, Defendant’s motion closely skirts being “so vague or ambiguous that the party cannot 
reasonably prepare a response.”  FED. R. CIV. P. 12(e). 
4 See supra note 3. 
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externship at EIRMC as a reason for its ultimate dismissal for Mr. Yu from its Program.  See id. 

at 15, ¶ (d).  Expert testimony from Dr. Zorwick and Mr. Yu’s other expert witnesses, fact 

witness testimony, and documentary evidence5 will further illuminate for the jury the relevant 

nature of the relationships between Defendant and Drs. Landers, Speer, and Frazier and as to 

Defendant’s actions and failures to act, including by or in conjunction with these individuals, 

amounting to Defendant’s intentionally discriminatory and adverse treatment of Mr. Yu due to 

its racial animus. 

APPLICABLE LAW 

Evidentiary rulings are reviewed on appeal under an abuse of discretion or manifest error 

standard.  See General Electric Co. v. Joiner, 522 U.S. 136, 141-43, 118 S. Ct.  512, 517, 139 L. 

Ed. 2d (1997); U.S. v. Weitzenhoff, 35 F.3d 1275, 1287 (9th Cir. 1993) (citation omitted). “A 

district court would necessarily abuse its discretion if it based its ruling on an erroneous view of 

the law or on a clearly erroneous assessment of the evidence.” Cooter & Gell v. Hartmarx Corp., 

496 U.S. 384, 405, 110 S. Ct. 2447, 110 L.Ed.2d 359 (1990), quoted in Highmark Inc. v. Allcare 

Health Mgt. System, Inc., 572 U.S. 559, 559 n.2, 134 S. Ct. 1744, 1748, n.2, 188 L. Ed. 2d 829 

(2014).  “However, when a ruling on a motion in limine is used to ‘preclude[ ] presentation of a 

defense,’ we review the ruling de novo. United States v. Ross, 206 F.3d 896, 898-99 (9th Cir. 

2000).”  Branch Banking and Tr. Co. v. D.M.S.I., LLC, 871 F.3d 751, 759-60 (9th Cir. 2017).   

“We review the district court’s dismissal pursuant to its local rules for abuse of 

discretion.”  Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (per curiam). “Only in rare cases 

                                                 
5 Nothing in Mr. Yu’s evidence at trial will be unjustly prejudicial to Defendant.  Defendant’s 
confusing motion notwithstanding, Mr. Yu is clearly focused on his proof of facts and burden of 
proof under McDonnell Douglas and nothing in his evidence at trial will confuse the issues, 
mislead the jury, unduly delay or waste time in the proceedings, or present evidence that is 
needlessly cumulative.  See FED. R. EVID. 403. 
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will we question the exercise of discretion in connection with the application of local rules.” 

United States v. Warren, 601 F.2d 471, 474 (9th Cir. 1979). 

Local Rule 7.1(b)(1) requires that, because it is neither routine nor uncontested, 

Defendant’s motion “be accompanied by a separate brief, . . containing all of the reasons and 

points and authorities relied upon by the moving party.”  LOC. CIV. R. 7.1(b)(1) (Sept. 24, 

2018) (emphasis supplied).  Local Rule 7.1(e)(1) establishes the effects of Defendant’s failure to 

comply with the rules of motions practice, reading, in pertinent part: 

(1) Failure by the moving party to file any documents required to 
be filed under this rule in a timely manner may be deemed a 
waiver by the moving party of the pleading or motion. . . . In 
addition, the Court, upon motion or its own initiative, may impose 
sanctions in the form of reasonable expenses incurred, including 
attorney fees, upon the adverse party and/or counsel for failure to 
comply with this rule. 

LOC. CIV. R. 7.1(e)(1).  The Court, therefore, has the authority to deem that the Defendant has 

waived the motion by its failure to timely file a required document, that is one containing the 

argument and authority mandated by Local Rule 7.1(b), and also to impose sanctions for 

Defendant’s failure to so comply.6  See LOC. CIV. R. 7.1(e)(1). 

In ACFI 2002-1, LLC v. Ranson, Case No. CV-04-592-S-LMB, 2006 WL 3714573, at *3 

(D. Idaho Dec. 14, 2006), Chief Magistrate Boyle considered a two-and-one-half (2 1/2) page 

motion for summary judgment submitted without a memorandum or any citation to case law in 

support.7  The Court denied the subject motion for, among other grounds not germane here, its 

                                                 
6 Further, there can be no justification for permitting Defendant with an opportunity to resubmit 
its motion pleadings because its failure to comply with Local Rule 7.1(b) cannot be lain down as 
“excusable neglect.”  FED. R. CIV. P. 6(b)(1)(B). 
7 The movant also did not discuss the elements necessary to prove his fraud claim or the facts 
going to those elements.  See ACFI 2002-1, LLC v. Ranson, Case No. CV-04-592-S-LMB, 2006 
WL 3714573, at *3 (D. Idaho Dec. 14, 2006). 
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failure to comply with the requirements under Local Rule 7.1(b) for a memorandum and 

authorities in support of the subject motion.  See id. 

In Ghazali v. Moran, the Court of Appeals for the Ninth Circuit ruled that the trial court 

did not abuse its discretion in granting a motion to dismiss where the opposing party failed to 

comply with the requirement under the Nevada local rule that he file “a memorandum of points 

and authorities in opposition.” See 46 F.3d 52, 53 (9th Cir. 1995) (per curiam) (quoting DIST. 

NEV. R. 140-6).  That local rule deemed that such a failure constituted consent to the movant’s 

motion to dismiss.  See id.  In United States v. Warren, the Court of Appeals also ruled that the 

trial court did not abuse its even broader discretion under a comparable, although less 

mandatorily-worded, Arizona local rule when it dismissed indictments due to the government’s 

failures to comply with that rule.  See 601 F.2d 471, 473-74 (9th Cir. 1979). 

Turning to the relevance and admissibility of evidence, Federal Rule of Evidence 401 

establishes, “Evidence is relevant if: (a) it has any tendency to make a fact more or less 

probable than it would be without the evidence; and (b) the fact is of consequence in 

determining the action.”  FED. R. EVID. 401 (emphasis supplied).  Related Rules 402 and 403 

build upon that definition, respectively reading: 

Rule 402. General Admissibility of Relevant Evidence 

Relevant evidence is admissible unless any of the following 
provides otherwise: 

• the United States Constitution; 
• a federal statute; 
• these rules; or 
• other rules prescribed by the Supreme Court. 

Irrelevant evidence is not admissible. 
 
FED. R. EVID. 402 (emphasis in original). 

Rule 403.  Excluding Relevant Evidence for Prejudice, 
Confusion, Waste of Time, or Other Reasons 
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The court may exclude relevant evidence if its probative value 
is substantially outweighed by a danger of one or more of the 
following:  unfair prejudice, confusing the issues, misleading the 
jury, undue delay, wasting time, or needlessly presenting 
cumulative evidence. 

FED. R. EVID. 403 (emphasis in original).  “Relevant evidence is inherently prejudicial; but it 

is only unfair prejudice, substantially outweighing probative value, which permits exclusion of 

relevant matter under Rule 403.”  United States v. Hankey, 203 F.3d 1160, 1172 (9th Cir. 2000) 

(emphasis supplied), cert. denied, 530 U.S. 1268.   

ARGUMENT 

The Court acts properly within its discretion to deny Defendant’s motion because it 

abjectly fails to comply with the mandates of Local Rule 7.1 and therefore may be deemed a 

waiver of the motion.  See LOC. CIV. R. 7.1(b)(1) & (e)(1); United States v. Warren, 601 F.2d 

471, 473-74 (9th Cir. 1979); ACFI 2002-1, LLC v. Ranson, Case No. CV-04-592-S-LMB, 2006 

WL 3714573, at *3 (D. Idaho Dec. 14, 2006); see also Ghazali v. Moran 46 F.3d 52, 53 (9th Cir. 

1995) (per curiam). 

A. Defendant’s Motion to Exclude Evidence Related in Any Way to Mr. Yu’s Dismissed 
Counts Is Non-specific, Unsupported by Argument, Authority, or Applied Authority, and, 
if Granted, Would Be Highly Prejudicial to Mr. Yu.  The Motion Should Be Denied 
Because Such Evidence Is Relevant and Admissible. 

The Court, by its earlier Memorandum Decision and Order, see Dkt. 63, dismissed 

Counts Two through Eighteen of Mr. Yu’s First Amended Complaint, see Dkt. 41 at 55-69, 

(collectively, “Dismissed Counts”).8   

Defendant’s motion variously identifies that it wants the Court to prevent Mr. Yu: 

1. without stating any grounds or authority, from “presenting any evidence, 

documents, information or claims related to damages” under those Dismissed Counts, see Dkt. 

                                                 
8 The Court denied Mr. Yu’s later motion for reconsideration of its dismissal order.  See Dkt. 72. 
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98-1 at § II(A) (emphasis & capitalization omitted) (collectively, “Point 1”); 

2. without stating any grounds or authority, from “presentation of evidence or 

argument9 by Plaintiff or any of his factual or expert witnesses to directly or indirectly mention, 

refer to, interrogate or attempt to convey to the jury in any manner” . . . “[e]vidence that 

Plaintiff’s rights were violated or he was damaged due” to Defendant’s conduct related to the 

Dismissed Counts, see Dkt. 98 at 1 (collectively, “Point 2”);  

3. without stating any grounds or authority, from “presenting any evidence 

regarding” the Dismissed Counts, see Dkt. 98-1 at 1 (collectively, “Point 3”); and 

4. from “eliciting testimony particularly from his expert witnesses that he is entitled 

to relief for the negligent infliction of emotional distress he has suffered as a result of the 

Defendant’s due process violations during his tenure at ISU and that ISU breached the various 

contract claims he has alleged” on the stated grounds that such testimony would be irrelevant 

and, if relevant, inadmissible, under Federal Rules of Evidence 402 and 403, Dkt. 98-1 at 3, in 

view of the Court’s dismissal order, see Dkt. 63 (collectively, “Point 4”).   

Defendant’s intermingled and discrepant descriptions make it difficult to perceive the 

grounds for and parameters of the ruling(s) it seeks.  The delineation of Points, supra, attempts to 

unravel and methodically address each potential ground.  Defendant appears to seek to challenge 

                                                 
9 Defendant does not identify any reasons, grounds, or authority for its attempt to preemptively 
and unfairly muzzle argument by Mr. Yu’s counsel at trial.  Federal Rule of Civil Procedure 
11(b) governs and requires that, subject to counsel’s certification, when advocating or otherwise 
presenting a position before the Court the presentation is not for an improper purpose; the legal 
contentions therein-presented “are warranted by existing law or by a nonfrivolous argument for 
extending, modifying, or reversing existing law or for establishing new law[,]” and the factual 
assertions or denials have or likely will have evidentiary support.  FED. R. CIV. P. 11(b)(1)-(4).  
Provided Mr. Yu’s counsel complies with Rule 11, as they have and will, there is no basis for the 
Court’s issuance of a sanction-by-suppression order as to Mr. Yu’s prospective arguments as 
sought by Defendant.  
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two kinds of evidence:  Mr. Yu’s expert witnesses’ testimony in Defendant’s Point 1 and, in part, 

its Points 2 and 4; and other evidence as to Mr. Yu’s contract and other claims that are not now 

before the Court in the balance of Defendant’s Points 2 and 4 and in its Point 3. 

1. Defendant Improperly and With No Applicable Argument or Authority Attempts to 
Challenge Mr. Yu’s Expert Witnesses and Their Testimony.  The Court Properly Denies 
Defendant’s Motion, Section A, Point 1 and partially Points 2 and 4.  

a. Defendant’s Point 1 and, as to damages, its Point 2 Improperly and With No 
Authority Seek to Challenge Mr. Yu’s Economics Expert. 

Because it deals only with damages from the Dismissed Counts, Defendant’s Point 1 and 

its Point 2, as to damages, attempts to collaterally attack the proffered testimony of Mr. Yu’s 

economics expert, Dr. Tyler J. Bowles.  Mr. Yu’s initial complaint in this matter was filed on 

September 16, 2015 and alleged the surviving count of illegal intentional discrimination by 

Defendant in violation of Title VI of the 1964 Civil Rights Act, see Dkt. 1, ¶¶ 170-72; and the 

subsequently-dismissed two (2) counts of civil rights violations under 42 U.S.C. § 1983, see id. 

at ¶¶ 173-78, and of negligent infliction of emotional distress, see id. at ¶¶ 179-81, respectively.  

Mr. Yu disclosed Dr. Bowles as his economics expert and his corresponding expert report on 

March 25, 2016.  See generally Ex. RESP-1.  With the Court’s leave, Mr. Yu filed his First 

Amended Complaint on March 29, 2017.  See Dkt. 41.  Dr. Bowles did not update and Mr. Yu 

did not make a supplemental disclosure as to expert testimony regarding the damages Defendant 

has caused Mr. Yu by thereby-expanded or subsequently-contracted counts against Defendant.   

Federal Rules of Evidence 702 through 704 and the U.S. Supreme Court’s decision in 

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and its progeny provide the 

proper authorities under which to challenge Dr. Bowles’ expert testimony as evidence of Mr. 

Yu’s damages caused by Defendant.  The Court serves as gatekeeper to ensure that proffered 

expert testimony is relevant and reliable before its presentation to the jury.  See Daubert, 509 
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U.S. at 589, 113 S. Ct. at 2795.    

Defendant presents no argument or authority to challenge the relevance or reliability of 

Dr. Bowles’ expert testimony.  Because Dr. Bowles’ testimony therefore is relevant to the 

question of Mr. Yu’s damages and not prohibited under Federal Rule of Evidence 402 or 403, it 

is admissible.  Therefore, Defendant’s Point 1 and, as to damages, Point 2 must fail, and the 

Court properly denies its motion on this basis. 

b. Defendant’s Point 4 Improperly and With No Authority Seeks to Challenge All of 
Mr. Yu’s Expert Witnesses. 

As with its Point 1, supra, Defendant’s Point 4 baldly asserts that Mr. Yu’s proffered 

testimony from his expert witnesses is irrelevant.  Defendant does not challenge those experts on 

any grounds under Federal Rule of Evidence 702, 703, or 704 or under Daubert and judicial 

precedence flowing therefrom.  Because Defendant has failed to present any argument or 

authority in its collateral attack on Mr. Yu’s expert witnesses and their proffered testimony, 

Defendant’s Point 4 is illegitimate.  The Court properly decides within its discretion to deny 

Defendant’s motion on that basis. 

2. As to the Balance of Its Points 2 and 4 and Its Point 3, Defendant Presents No 
Meaningful Argument and Only Scant Authority in Its Attempts to Challenge Mr. Yu’s 
Non-Expert Evidence.  Therefore, the Court Must Deny Defendant’s Motion as to the 
Remainder of Its Section A. 

The evidence and substantial facts established in the record could apply to more than one 

claim.  For example, contract-related materials could go to contract claims or, as in Mr. Yu’s 

case, his Title VI claim.  There remains a single claim pending for trial before the Court.  The 

Court’s dismissal, however, of Mr. Yu’s contract claims, for example, does not create a per se 

bar to render all contract-related evidence irrelevant or inadmissible though relevant, as 

Defendant hopes.  See Sprint/United Mgmt. Co. v. Mendelsohn, 552 U.S. 379, 380-81, 128 S. Ct. 

1140, 1143, 170 L. Ed. 2d 1 (2008); Hathaway v. Idaho P. Corp., Case No. 4:15-CV-00086-
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DCN, 2017 WL 6268515, at *2 (D. Idaho Dec. 8, 2017).  

The Trial Court for the Central District of California faced analogous inquiries where a 

patent had been invalidated and the defendant’s motions in limine sought to exclude all evidence 

touching thereupon.  See Caluori v. One World Techs., Inc., Case No. CV-07-2035-CAS-VBKX, 

2012 WL 2004173, at *1-3 (C.D. Cal. June 4, 2012).  The Court determined that, irrespective of 

the fact that the subject patent was no longer in the case, evidence regarding it was relevant and 

admissible because the facts related thereto continued to be of instant consequence.  See id.   

“The fact to be proved [by such contracts-related materials] may be ultimate, 

intermediate, or evidentiary; it matters not, so long as it is of consequence in the determination of 

the action.”  FED. R. EVID. 401, Advisory Comm. Note (1972 proposed rules).  “Thus, relevancy 

is a threshold admissibility standard to be applied by the Trial Judge.  It is up to the trier of fact 

to weigh the evidence and to determine whether the entirety of the evidence is sufficient to prove 

a point.”  SALTZBURG, ET AL., infra note 10, at 184. 

In Mr. Yu’s case, for example, a reasonable10 jury could determine that evidence as to the 

requirements of the American Psychological Association’s code of ethics, which bind Defendant 

and licensed clinical psychologists, and other “contract” materials demonstrates that Defendant 

had ethical and other duties to Mr. Yu not to illegally discriminate against him on racist 

grounds.11  Furthermore, the jury could determine that related publications by Defendant show 

that it had long-standing knowledge and made repeated representations about its fulfillment of 

                                                 
10 See STEPHEN A. SALTZBURG, MICHAEL M. MARTIN & DANIEL J. CAPRA, 1 FED. R. OF 
EVIDENCE MANUAL 183 (7th ed. 1998)(“The question for the Trial Judge [under Rule 401] is 
whether a reasonable person would find the probability of a consequential fact to be 
altered, one way or the other, by the proffered evidence.”)(citation omitted)(emphasis 
supplied). 
11 “Racism,” “racist,” and similar terms are used herein to mean racism, including aversive 
racism, racial bias, and racial, linguistic, and/or national origin prejudice, implicit or otherwise. 

Case 4:15-cv-00430-REB   Document 103   Filed 10/09/18   Page 11 of 21



PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION IN LIMINE 
TO PRECLUDE EVIDENCE OR ARGUMENT, DKT. 98 Page 12 of 21 

such ethical standards and other duties.  The jury could reasonably determine that, where such 

duties exist, but were not honored as to Mr. Yu, such failures could constitute evidence going to 

show Defendant’s intentional discrimination against Mr. Yu.  The jury also could determine that 

such materials as may be presented by Mr. Yu at trial may constitute direct or circumstantial 

evidence or both showing that, because its adverse treatment of Mr. Yu was arbitrary, capricious, 

and a significant departure from acceptable academic norms, including as established by and 

specified in such materials, Defendant’s purported legitimate reasons, if any, for that treatment 

were pretextual or motivated by its racial animus toward him or both.  See McDonnell Douglas, 

411 U.S. 792, 802, 804-05 & 807, 93 S. Ct. 1817 (1973); Vill. of Arlington Heights v. Metro. 

Hous. Dev. Corp., 429 U.S. 252, 253, 97 S. Ct. 555, 557, 50 L. Ed. 2d 450 (1977); Joseph v. 

Boise State University, 998 F. Supp. 2d 928, 944-45 (D. Idaho 2014).  

Therefore, although the Court dismissed Mr. Yu’s contract claims, such “contract” 

materials continue to be highly relevant to the questions of intentional discrimination to be put to 

the jury at trial on Mr. Yu’s Title VI claim.   Such materials have a “tendency to make a fact 

more or less probable than it would be without the evidence” and, because the fact of 

Defendant’s intentional discrimination is of fundamental consequence in determining Mr. Yu’s 

Title VI claim, they are highly relevant, not barred under Rule 402, and, therefore, admissible.  

FED. R. EVID. 401; see FED. R. EVID. 402; McDonnell Douglas, 411 U.S. 792, 93 S. Ct. 1817 

(1973); Arlington Heights, 429 U.S. at 253, 97 S. Ct. at 557; Rashdan v. Geissberger, 764 F.3d 

1179 (9th Cir. 2014).12   

                                                 
12 Although Defendant loosely claims that it would be prejudiced under Rule 403, it does not 
claim unfair prejudice or show how any other consideration under that Rule would operate to 
render such or other Mr. Yu’s intended evidence inadmissible.  See FED. R. EVID. 403; United 
States v. Hankey, 203 F.3d 1160, 1172 (9th Cir. 2000), cert. denied, 530 U.S. 1268. 
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Because Defendant has not spoken beyond generalities as to the evidence it urges the 

Court to exclude, it is not possible for Mr. Yu to formulate a response presenting the fact-

intensive, case-by-case analysis as the Court is required to conduct under controlling Supreme 

Court precedence.  See Hathaway v. Idaho P. Corp., Case No. 4:15-CV-00086-DCN, 2017 WL 

6268515, at *2 (D. Idaho Dec. 8, 2017) (discussing adoption in Moore v. Donahoe, 460 Fed. 

Appx. 661, 663 (9th Cir. 2011), and in other circuits of holding in Sprint/United Mgmt. Co. v. 

Mendelsohn, 552 U.S. 379, 380 (2008) to require fact-intensive, case-by-case analysis of 

evidence for relevance in light of the arguments presented); FED. R. CIV. P. 12(e).   

Although failing to meet the mandatory obligations of Local Rule 7.1(b)(1), Defendant 

nevertheless appears to seek a blanket exclusion of evidence and even Rule 11-compliant 

argument by Mr. Yu.   To grant such a defective motion would be highly prejudicial to Mr. Yu 

because, among other consequences, it could completely and unjustly eviscerate the presentation 

of his prima facie case of intentional racial discrimination and, particularly, his showing under 

the McDonnell Douglas framework to rebut Defendant’s purportedly legitimate reasons for its 

adverse treatment of him.  See generally McDonnell Douglas, 411 U.S. 792.  Mr. Yu respectfully 

submits that such a grant would be significantly out of the bounds of the Court’s discretionary 

powers.   Accord United States v. Ross, 206 F.3d 896, 898-99 (9th Cir. 2000) (applying de novo 

review when “a ruling on a motion in limine is used to ‘preclude[ ] presentation of a defense’”), 

quoted in Branch Banking and Tr. Co. v. D.M.S.I., LLC, 871 F.3d 751, 759-60 (9th Cir. 2017). 

The Court properly acts within its discretion to deny Defendant’s motion on the above-

referenced grounds and Points. 

B. Because Defendant Makes Spurious and Contradictory Assertions to the Court as to Its 
Affiliations with Drs. John Landers, Leslie Speer, and Frazier in Its Motion, 
Memorandum in Support, Trial Brief, and Trial Witness List, the Court Properly Acts 
Within Its Discretion to Deny Defendant’s Motion. 
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Through the remainder of its motion and as shown by its averred statements in its trial 

brief and other pleadings, Defendant attempts to simultaneously, but inconsistently, speak out of 

both sides of its mouth.  In its motion, Defendant tries to distance itself from its adverse and 

intentionally discriminatory actions against Mr. Yu by disclaiming any affiliation or agency or 

employment relationship with Drs. Landers, Speer, or Frazier.  See Dkt. 98-1 at 3-4.   

At the same time, Defendant avers that Mr. Yu was enrolled in its clinical psychology 

doctorate program (“Program”) for the Fall 2011 semester and, by that enrollment, placed in an 

externship at Eastern Idaho Regional Medical Center under the direct supervision of Dr. Landers.  

Dkt. 97 at 2; see Dkt. 94 at ¶ 3 (Defendant’s trial witness list).  It admits that Dr. Landers 

dismissed Mr. Yu from that Program externship on November 4, 2011.  Dkt. 97 at 3; see Dkt. 94 

at ¶ 3.  Defendant also states that it took actions on the basis of Dr. Landers’ purported concerns 

with Mr. Yu’s externship performance.  See Dkt. 97 at 3.  It says that it took those actions to 

prepare Mr. Yu for other Program internships in future.  See id. 

As to Mr. Yu’s subsequent Program internship,13 Defendant states that his internship 

supervisor at the Cleveland Clinic Center for Autism (“CCCA”) contacted it shortly after Mr. Yu 

began his internship there in January 2013 to express concern about Mr. Yu’s performance 

therein.  Id. at 4; Dkt. 94 at ¶ 4.  Defendant identifies Dr. Speer as a supervisor of Mr. Yu at 

CCCA.  See Dkt. 94 at ¶ 4.  It states that the same supervisor dismissed Mr. Yu from the 

internship at CCCA in April 2013.  Dkt. 97 at 4.  Defendant also states that Dr. Speer contacted 

Dr. Mark W. Roberts, its Director of Clinical Training in its Program at the time, apparently on 

multiple occasions to discuss her observations and assessments of Mr. Yu’s performance in his 

                                                 
13 Mr. Yu was enrolled as a full-time Idaho State University student in this internship, course 
number PSYC 7749, for the Spring 2013 semester. 
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Program internship at CCCA.  See Dkt. 94 at ¶ 1. 

Defendant also identifies Dr. Frazier as the CCCA’s Director and as a “proposed” 

supervisor for Mr. Yu while at Mr. Yu’s internship there and states that Dr. Frazier met with Mr. 

Yu twice during Mr. Yu’s internship.  See Dkt. 94 at ¶ 5.  Defendant also identifies Dr. Cheryl 

Chase as a supervisor for Mr. Yu while engaged in his internship and that Dr. Chase provided 

her progress assessments as to Mr. Yu.  See id. at ¶ 8.      

Although its wording is off, Defendant states that Mr. Yu was to have demonstrated 

satisfactory development of his professional skills as a Program intern and indicates that Mr. 

Yu’s demonstrations were to have been made to his supervisors serving in their roles as 

Defendant’s faculty members.14  See Dkt. 97 at 4.  Defendant states that successful such 

demonstrations are a “degree requirement” of its Program.  Id.  

Defendant states that Mr. Yu was not qualified to earn his doctorate in clinical 

psychology from its Program due to “multiple and continuing evaluations” that he lacked the 

“clinical skills and abilities [to] work directly with patients” and that “his continued clinical 

practice posed a risk of harm to his patients.”  Id.  By its own language, the way in which Mr. Yu 

was to have demonstrated the sufficiency of his clinical and professional skills was in a clinical 

environment and to his supervisors in those environments.  See id.  In short, Mr. Yu was required 

to demonstrate those to Defendant’s faculty supervisors, namely Drs. Landers, Speer, and 

Frazier, whom Defendant now claims have no affiliation or agency or employment relationship 

with it.   

In its trial brief, Defendant repeatedly links Mr. Yu’s EIRMC externship and his CCCA 

                                                 
14 Defendant’s discussion does not distinguish between full-time, adjunct, or any other type of 
faculty affiliation. 
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internship with its Program.  See, e.g., Dkt. 97 at 2 (Mr. Yu enrolling in EIRMC externship for 

Defendant’s Fall 2011 semester); id. at 4 (Mr. Yu’s CCCA internship supervisor contacting 

Defendant’s Director of Clinical Training regarding Mr. Yu’s internship experience).   

In its memorandum in support of its motion, however, Defendant disingenuously 

attempts to mischaracterize Mr. Yu’s Program-related clinical placements as being in EIRMC 

and CCCA’s “external clinical programs.”  Dkt. 98-1 at 4.  Defendant admits that there is 

evidence to show that Drs. Landers, Speer, and Frazier are affiliated with it while simultaneously 

trying to divorce itself from the intentionally discriminatory adverse actions it took against Mr. 

Yu based, at least in part, upon one or more acts or failures to act of these affiliated individuals.  

It claims, however, that its affiliations with these three (3) individuals was limited to their 

“accepting” Mr. Yu into the Program externship and internship at EIRMC and CCCA, 

respectively.  Dkt. 98-1 at 4.   

Despite these claims, Defendant identifies these individuals as Mr. Yu’s clinical faculty 

supervisors or, as to Dr. Frazier, proposed such supervisor.  Clearly, supervising a clinical 

psychology doctoral candidate in clinical settings goes far beyond merely “accepting” him into 

those patient care educational settings.  Dkt. 98-1 at 4.  Defendant states that it took actions 

based upon Dr. Landers’ dismissal of Mr. Yu from his Program externship at EIRMC and 

repeatedly engaged in assessments and other communications with Drs. Speer and Frazier about 

Mr. Yu as to his Program internship at CCCA.  Defendant’s own discussions of those ongoing 

engagements between it and the three (3) clinical psychologists from whom it now attempts to 

distance itself flatly contradict the position it tries to invent with its motion. 

The Court should deny Defendant’s motion made on such self-contradictory and spurious 

grounds.  Evidence going to the relationship(s) and interactions between Defendant and one or 
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more of Drs. Landers, Speer, and Frazier is relevant to the subjects at issue for trial, including, 

but not limited to, the questions of whether Defendant’s purportedly legitimate reasons for its 

adverse actions against Mr. Yu were pretextual, were post hoc justifications for intentional 

discrimination against him, and were motivated by its racial animus toward him.  See FED. R. 

EVID. 402; see generally McDonnell Douglas v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973); Vill. 

of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 97 S. Ct. 555 (1977);  Rashdan 

v. Geissberger, 764 F.3d 1179 (9th Cir. 2014).     

Rejecting such shoehorning as Defendant now attempts, the Court of Appeals in 

Slaughter v. Brigham Young University, 514 F.2d 622, 626-27 (10th Cir. 1975), recognized that 

the student-university relationship is unique and “should not be and can not be stuffed into one 

doctrinal category,” a principle that has been widely adopted in the First, Fifth, Sixth, and Eighth 

Circuits and other courts.  The Courts have well-established that the “principle” aspect of 

student-university relationship is “contractual in nature.”  Wickstrom v. North Idaho College, 725 

P.2d 155, 157, 111 Idaho 450, 452 (1986); Peretti v. State of Montana, 464 F. Supp. 784, 786 (D. 

Mont. 1979), rev’d on other grounds by Montana v. Peretti, 661 F.2d 756 (9th Cir.1981).   

The student-university relationship is neither rigidly nor solely contractual, however.  See 

Slaughter, 514 F.2d at 626-27; Wickstrom, 725 P.2d at 157, 111 Idaho at 452.  A university may 

have fiduciary duties to its graduate students.  See Johnson v. Schmitz, 119 F. Supp. 2d 90, 96-98 

(D. Conn. 2000); Johnson v. Walden Univ., 839 F. Supp. 2d 518, 529 (D. Conn. 2011).15  

                                                 
15 See also Zazzali v. Ellison, 973 F. Supp. 2d 1187, 1208 (D. Idaho 2013) (citation omitted) (“A 
fiduciary relation exists between two parties when one is under a duty to act or to give advice for 
the benefit of the other upon a matter within the scope of the relation.”); I.C. § 68-301; Kerry B. 
Melear, The Contractual Relationship Between Student and Institution: Disciplinary, Academic, 
and Consumer Contexts, 30 J.C. & U.L. 175, 177 (2003). 
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Although the application of in loco parentis is now historical artifact,16 analogies apply to the 

student-university relationship.  See Martin Levine, Comment, Private Government on the 

Campus – Judicial Review of University Expulsions, 72 YALE L.J. 1362, 1367-71 (1963).17  The 

relationship is also one in which the university-fiduciary owes duties to its student-beneficiary.  

See Schneider v. Plymouth State College, 744 A.2d 101, 105-06 (N.H. 1999)18; REST. (3D) 

AGENCY § 1.01 (2006)19; accord George v. Univ. of Idaho, 822 P.2d 549, 550-53 & 555-58, 121 

Idaho 30, 31-34  & 36-39 (Ct. App. Idaho 1991).20  The relationship also rings true as one 

requiring duties of the university-as-state to its student-as-citizen.  See Jansen v. Emory 

University, 440 F. Supp. 1060, 1062 (N.D. Ga. 1977). 

Within the deep trust relationship that of necessity and justice must exist between a 

student and his university, “faculty members are deemed employees and agents of the 

institution.”  Inst. for Prof. Dev. v. Regis College, 536 F. Supp. 632, 634 (D. Colo. 1982) (citing 

                                                 
16 See Dixon v. Alabama State Board of Educ., 294 F.2d 150 (5th Cir. 1961), described in 
Melear, supra note 15, at 178 as “death knell” of in loco parentis. 
17 Slaughter v. Brigham Young University, 514 F.2d 622, 626-27 (10th Cir. 1975); Peretti v. 
State of Montana, 464 F. Supp. 784, 787 n.1 (D. Mont. 1979)(subsequent history omitted); and 
other authorities cite this work by now-the University of Southern California’s Vice Provost. 
18 See also Kent Weeks & Rich Haglund, Fiduciary Duties of College and University Faculty 
and Administrators, 29 J. COLLEGE & UNIV. L. 153 (2002); but see id. at text accompanying nn. 
164-83 (discussing Hendricks v. Clemson Univ., 529 S.E.2d 293 (S.C. Ct. App. 2000), which 
was subsequently reversed by 578 S.E.2d 711 (S.C. 2003)). 
19  Agency is the fiduciary relationship that arises when one person (a 

“principal”) manifests assent to another person (an “agent”) that 
the agent shall act on the principal's behalf and subject to the 
principal's control, and the agent manifests assent or otherwise 
consents so to act. 

REST. (3D) AGENCY § 1.01 (2006). 
20 In George, the Court denied the University of Idaho’s motion of summary judgment where it 
failed to meet its contractual and good faith duties to a law student against harassment by her 
former professor, which continued after the professor ceased to be employed by the University 
and, consequently, the University has lost direct means of control.  See George v. Univ. of Idaho, 
822 P.2d 549, 550-53 & 555-58, 121 Idaho 30, 31-34  & 36-39 (Ct. App. Idaho 1991).  
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State Board of Agriculture v. Meyers, 29 Colo. App. 139, 77 P. 372, 374 (1904)).  In that case, 

Regis College (“Regis”) had contracted with the Institute for Professional Development (the 

“Institute”) to provide it with educational services.  A breach of contract suit ensued, and Regis 

countersued and additionally sued the University of Phoenix (“University”), asserting, among 

others, fraudulent misrepresentation claims as to the Institute’s title to certain copyrights.  The 

Institute and University moved to dismiss, claiming that, even if there had been 

misrepresentations, Regis had no right of reliance where those had been directed to its faculty 

and students, and not to Regis.  The Court denied that notion, holding that misrepresentations to 

Regis’ faculty, because they were its employee and agents, and to its students, who were 

necessarily part of the college, amounted to misrepresentations to Regis.  See id. at 633-34. 

Defendant is “an institution of learning, having corporate powers, and possessing the 

right to confer degrees. Looked at with reference to its educational work, [it] consists of the 

trustees, teachers, and scholars. They make up the membership of the college, and represent its 

active work.”  Northampton County v. Lafayette College, 18 A. 516, 128 Pa. 132, 144 (Pa. 

1889), cited in Troy Conf. Acad. and Green Mt. Junior College v. Town of Poultney, 66 A.2d 2, 8 

(Vt. 1949).  That Drs. Landers, Speer, and Frazier were located outside Defendant’s facilities and 

employed by other institutions is immaterial to their roles and responsibilities as Mr. Yu’s 

clinical teachers in the Program.  Per Defendant’s affiliation agreement with EIRMC, its clinical 

education agreement with Cleveland Clinic Foundation. and other documents in the record, each 

of these clinical teachers took on duties to Mr. Yu and to Defendant, including as its agents, in 

the active work of educating Mr. Yu and facilitating his learning and ultimate success in 

achieving his doctorate in clinical psychology.  See, e.g., Ex. RESP-2 & RESP-3. 

Here, Defendant urges the Court to blind the jury to relevant, admissible, and not unjustly 
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prejudicial evidence that Defendant carried out integrated and interactive relationships and 

activities with its extended faculty and Mr. YU’s clinical teachers and supervisors, i.e., Drs. 

Landers, Speer, and Frazier, vis-à-vis Mr. Yu and to forbid to the jury the opportunity to weigh 

that and all the evidence in the case and make the determinations that are reserved to it.    

The question at bar is not the theory by which the jury may find that Defendant, including 

by or with the acts or failures to act of its clinical supervisors or faculty members of whatever 

stripe, intentionally discriminated against Mr. Yu in violation of Title VI.  The question at bar is 

whether the Court will permit the jury to receive and consider relevant and admissible facts by 

which the jury properly may exercise its sole authority and responsibility to determine whether 

Mr. Yu proves his case as required under McDonnell Douglas v. Green, 411 U.S. 792, 93 S. Ct. 

1817 (1973).  See FED. R. EVID. 401 & 402; Arlington Heights, supra, 429 U.S. 252, 97 S. Ct. 

555 (1977); Rashdan v. Geissberger, 764 F.3d 1179 (9th Cir. 2014). 

The Court properly exercises its discretion to deny Defendant’s motion and to rule such 

evidence relevant to the case at bar.  Thereafter, it is the jury’s duty to weigh the relevant 

evidence and to access whether the evidence is sufficient to prove up Mr. Yu’s case.  See 

SALTZBURG, ET AL., supra note 10, at 184. 

CONCLUSION 

For the facts, reasons, and authorities set forth herein, Mr. Yu respectfully urges the 

Court to act within its discretion, to avoid an abuse thereof, and to deny Defendant’s motion.  

DATED: October 9th, 2018 

PLAINTIFF 
By Plaintiff’s Attorney 

Idaho Employment Law Solutions   

__/s/_________________________________ 
R. A. (RON) COULTER 
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Telephone: (208) 342-4300 
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IDAHO EMPLOYMENT LAW SOLUTIONS 
 
__/s/_________________________________ 
R. A. (RON) COULTER 
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