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THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

 
JUN YU, 
 
   Plaintiff, 
v. 
 
IDAHO STATE UNIVERSITY, 
 
          and 
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 

                                            Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 4: 15-cv-00430-REB 
 
 

PLAINTIFF’S REPLY TO 
DEFENDANT’S RESPONSE, DKT. 
113, TO PLAINTIFF’S MOTION IN 
LIMINE SEEKING FOR THE 
PRESENCE OF PLAINTIFF’S 
REBUTTAL EXPERTS DURING 
TRIAL PROCEEDINGS, DKT. 88 

 
 

COMES NOW Plaintiff JUN YU (“Mr. Yu”), by and through his counsel Ronaldo A. 

Coulter and Emile Loza de Siles, Attorneys at Law of Idaho Employment Law Solutions and in 

accordance with the Court’s Order Setting Trial (Dkt. 67 at ¶ 8); Federal Rules of Civil 

Procedure 6(c)(1)(C); and District of Idaho Local Civil Rule 7.1(a)(2), files this Reply to 

Defendant’s response and objection, Dkt. 113, to Plaintiff’s motion in limine, Dkt. 88, which 

asks the Court to permit Plaintiff’s three (3) rebuttal experts to be present during the entire trial, 
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pursuant to Federal Rules of Evidence 615(c) and 703 and the evidentiary and procedural 

framework mandated by McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 

L. Ed. 2d 668 (1973).  The Affidavit of Counsel (“Affidavit”), along with its exhibits, is filed 

simultaneously with this Reply.1  Mr. Yu’s motion in limine, Dkt. 88, and its associated 

pleadings detail the relevant facts and applicable law.  See Dkt. 88-1 through -10.   

MR. YU’S MOTION SHOULD BE GRANTED BECAUSE THE FEDERAL RULES 
OF EVIDENCE REQUIRE ADEQUATE BASES FOR HIS REBUTTAL EXPERTS’ 

TESTIMONY AND PERMIT THEIR PERSONAL OBSERVANCES AT TRIAL  
AS ONE OF THOSE BASES. 

In the main,2 Defendant desperately tries to prevent Mr. Yu’s rebuttal experts from being 

present during the live testimony, if permitted, of Dr. Dru C. Gladney, its designated expert 

witness.3  See Dkt. 113 at 2-4.  Defendant attempts a sham substitution.  It claims that the 

proffered expert report, see id. at 2-3, and its ninety-two (92) word “full summary”4 of Dr. 

                                                 
1 This Reply refers to the Affidavit’s exhibits using this convention: “MIL-RW-#,” starting with 
number 10, and to earlier-filed exhibits supporting the motion by their Docket numbers. 
2 Without supporting argument or authority, Defendant also claims that Mr. Yu’s rebuttal experts 
“are not expected” to present evidence essential to Mr. Yu’s “case in chief.“  Id. at 3, para. 1.  
Under the applicable McDonnell Douglas framework, Mr. Yu’s rebuttal experts will be called to 
testify after Defendant puts on its evidence.  See generally Dkt. 83 & 83-1; Dkt. 88 at 5-6.  
Defendant also objects to the presence of Mr. Yu’s rebuttal experts at trial, period, see Dkt. 113 
at 2 & 4, apparently even during their own testimony.  Defendant also claims, without support, 
that the presence of Mr. Yu’s rebuttal experts would “lend to confusion, be disruptive and be 
prejudicial” to it.  Dkt. 113 at 2 & 4. 
3 Defendant attempts to reargue its position, see Dkt. 113 at 3, para’s 1 & 3, made in response, 
see Dkt. 108, to Mr. Yu’s motion in limine to exclude Dr. Gladney as unqualified and to strike 
his testimony on multiple grounds.  See Dkt. 89, 89-1 through -6, 90, 90-1 through -7, 91, 91-1 
through -9, 92 & 92-1 through -7.   
4 Defendant calls the following a “full summary of Dr. Gladney’s anticipated testimony”: 

Dr. Gladney is a professor of anthropology at Pomona College in 
Claremont, CA.  Dr. Gladney is designated to provide expert 
testimony on the issue of minority affairs, ethnicity and the 
Chinese culture within our educational system consistent with his 
June 6, 2016 report.  He will opine as to the ability or inability of 
Chinese students including the Plaintiff to acclimate to U.S. 
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Gladney’s testimony, see Dkt. 94 at ¶ 9, are good enough bases for Drs. Cooley, Fouad, and 

Campbell’s rebuttal expert testimony at trial and that they really do not need to hear what the 

man has to say or how he says it. 

“The function of rebuttal testimony is to explain, repel, counteract 
or disprove evidence of the adverse party.” United States v. 
Lamoreaux, 422 F.3d 750, 755 (8th Cir. 2005); Faigin v. Kelly, 
184 F.3d 67, 85 (1st Cir. 1999) (“The principal objective of 
rebuttal is to permit a litigant to counter new, unforeseen facts 
brought out in the other side’s case.”).  

Marmo v. Tyson Fresh Meats, Inc., 457 F.3d 748, 759 (8th Cir. 2006)(citation notes omitted); see 

Crowley v. Chait, 322 F. Supp. 2d 530, 550-51 (D.N.J. 2004)(rebuttal evidence at trial limited 

“to that which is precisely directed to rebutting new matter or new theories presented by the 

defendant’s case-in-chief”)(citations omitted). 

Defendant’s notion that Mr. Yu’s rebuttal experts’ testimony should be limited to the 

written report proffered for Dr. Gladney is specious.  The disclosed testimony of Mr. Yu’s 

rebuttal experts has never been intended as a rehash of battling expert reports.  Cf., e.g., Fleming 

v. Escort, Inc., Case No. CV 09-105-S-BLW, 2011 WL 3021744, at *2 (D. Idaho July 22, 2011); 

see Dkt. 82 at 5-6; Dkt. 88-9.5   

Further, Defendant’s idea strains credulity that, at trial, Dr. Gladney merely would parrot 

the words of proffered report, see Dkt. 113 at 4, and then suddenly fall mute.  See Clear-View 

Techs., Inc. v. Rasnick, No. 13-CV-02744-BLF, 2015 WL 3509384, at *2 (N.D. Cal. June 3, 

                                                                                                                                                             
educational institutions and their ability or inability to acclimate to 
the nuances of our society. Dr. Gladney will also be utilized to 
rebut the Plaintiff’s experts’ opinions regarding adverse racism. 

Dkt. 94 at ¶ 9. 
5 Mr. Yu’s disclosure of Dr. Campbell as one of his rebuttal experts did not include and was not 
required to include a report, thereby necessitating her testimony at trial and, in addition to her 
document review done in preparation for trial, based upon the evidence adduced at trial.  See 
FED. R. EVID. 703. 
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2015)(limiting rebuttal expert to “offering opinions rebutting and refuting the theories set forth 

by plaintiff's expert(s).”)(citation omitted); R & O Const. Co. v. Rox Pro Int’l Grp., Ltd., No. 

2:09-CV-01749-LRH-LR, 2011 WL 2923703, at *2 (D. Nev. July 18, 2011)(“[R]ebuttal expert 

testimony is limited to new unforeseen facts brought out in the other side’s case.”)(citations & 

punctuation omitted). 

Likewise unmeritorious is Defendant’s suggestion that its ninety-two (92) words 

summarizing Dr. Gladney’s testimony is an even marginally sufficient basis of the rebuttal 

experts’ testimony.  Cf. FED. R. EVID. 703 (“An expert may base an opinion on facts or data in 

the case that the expert has been made aware of or personally observed.”)(emphases 

supplied); cf, e.g., FED. R. EVID. 702(b).  Defendant’s line of argument runs smack into Rule 703 

and, if adopted, would prohibit Mr. Yu’s rebuttal experts from exercising their intellectual 

independence and their permissive authority under Rule 703 to base their opinions upon their 

personal observances at trial.   

MR. YU’S MOTION SHOULD BE GRANTED BECAUSE THE RECORD SHOWS 
THAT THE PRESENCE OF HIS REBUTTAL EXPERTS IS ESSENTIAL. 

Defendant agrees that Rule 615(c) permits the presence of Drs. Cooley, Fouad, and 

Campbell is essential to his presentation of his claim or necessary to assist Mr. Yu’s counsel in 

effectively cross-examining Defendant’s witnesses or otherwise in revealing weaknesses in 

Defendant’s expert testimony.  See Dkt. 113 at 2.  It argues, however, that they are not thus 

essential or necessary.  See id.   

First, Defendant claims that an “opportunity to review and critique” the report proffered 

for Dr. Gladney renders the presence of Mr. Yu’s rebuttal experts nonessential and unnecessary.  

Id. at 2-3.  It cites no authority for that questionable theory.  Then, as to Dr. Campbell, Defendant 

claims that, even if the subjects for which her testimony was disclosed are “for the most part” no 
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longer at issue in this case, her presence is likewise nonessential and unnecessary.6  Id. at 3. 

In Oliver B. Cannon & Son, Inc. v. Fid. & Cas. Co., 519 F. Supp. 668, 678 (D. Del. 

1981)(“Cannon”), Fidelity, the defendant’s insurance carrier and party seeking exclusion, had 

sought to exclude all five (5) of the plaintiff’s witnesses.  See 519 F. Supp. at 678.  The Court’s 

decisions as to only two (2) of those witnesses are potentially relevant to Mr. Yu’s motion.7  The 

Court stated that, to apply an exclusion exception under Federal Rule of Evidence 615, the party 

seeking such application is required to make a showing that the applicable: 

witness has such specialized expertise or intimate knowledge of 
the facts of the case that a party’s attorney could not effectively 
function without the presence and aid of the witness or that the 
witness would be unable to present essential testimony without 
hearing the trial testimony of other witnesses.8 

519 F. Supp. at 678 (D. Del. 1981)(emphases supplied).  The Court held that the record already 

before it established that two of the plaintiff’s witnesses were essential and thus not excluded 

under the exception set forth in Rule 615(3), now 615(c).  See id.  The plaintiff represented that 

the testimony and conclusions of its expert witness would be based upon evidence adduced at 

trial.  See id.  Based upon this representation by the plaintiff, the Court held that the expert’s 

presence to be essential and that he would be permitted to remain in the courtroom.  See id. 

 The Court also held that the record showed that the plaintiff’s counsel during its 

                                                 
6 Defendant fields a veiled collateral attack going to the relevance and admissibility of her 
testimony.  Defendant’s time to file a motion in limine to exclude Dr. Campbell is well past.  
Defendant also inferentially admits that at least some issues to which Dr. Campbell’s testimony 
was disclosed remain before the Court, accord Dkt. 113 at 3, an admission by inference that 
undermines its position.   
7 The Rule’s subsections numbers were subsequently amended to letters.  See Dkt. 88-1 at n.7.  
The Cannon Court’s determinations as to the exemption exclusion under Federal Rule of 
Evidence 615(2), now 615(b), permitted the plaintiff to designate one corporate representative 
for the exception from exclusion, those determinations being inapplicable to the case at bar. 
8 Defendant quotes Oliver B. Cannon & Son, Inc. v. Fid. & Cas. Co., 519 F. Supp. 668, 678 (D. 
Del. 1981), but does not identify the Court as the author. See Dkt. 113 at 3, para. 4. 
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negotiations with and later suit against Fidelity was essential and likewise excepted under Rule 

615(3) from exclusion.  See id. at 678-79.  The Court held that, because he had the greatest 

familiarity “with all the complex factual details underlying this case,” he was “an individual 

without whose presence [plaintiff’s] attorney probably could not effectively represent his 

client at trial.”  Id. at 679 (emphasis supplied). 

 As to each of Mr. Yu’s rebuttal experts, the record already before the Court shows that 

their presence during trial is essential.  Mr. Yu has set forth how he expects his rebuttal experts 

to assist his counsel during the proceedings, including as to the voir dire and cross-examination 

of Dr. Gladney, if permitted to testify.  See Dkt. 88-1 at 11-12.   

As to the trial testimony of his rebuttal experts, Mr. Yu, through counsel, has represented 

to the Court and opposing counsel that those experts will present properly-scoped rebuttal 

testimony and that he plans and it is essential that his experts form their opinions for that 

testimony based upon what they adduce at trial.  See id. at 8-9.  He has identified that the live 

testimony of his rebuttal experts is conditioned upon the occurrence of Dr. Gladney’s preceding 

live testimony at trial.  See Dkt. 82 at 5-6.   

It is essential that Mr. Yu’s counsel have access to Mr. Yu’s rebuttal experts, each of 

which has a unique domain of qualifying expertise and intimate familiarity with varying aspects 

of psychological education and practice, and other facts in the record show the essentiality of 

their presence during trial.  For example, in her rebuttal expert report, Dr. Cooley discusses 

APPIC, a certain esteemed and credentialled type of internship.  See Dkt. 88-7 at ¶ 13.  The ways 

in which Dr. Mark Roberts, for example, was involved in recommending and certifying Mr. Yu 

as prepared for an APPIC internship, together with whether and, if so, how Dr. Gladney’s 

comment about Defendant’s concerns about Mr. Yu’s “psychological competence” present 
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specific topics for direct and cross-examination by Mr. Yu’s counsel and the essential need for 

Mr. Yu’s rebuttal experts to be available in the courtroom to assist them. 

Dr. Fouad’s rebuttal expert report discusses Dr. Gladney’s comment about psychological 

competence, but then discusses how that type of competence is interrelated with cultural 

competence and linguistic competence.  See Dkt. 90-3 at 11, ¶ 1.  Dr. Fouad’s presence in the 

courtroom is essential to assist Mr. Yu’s counsel to understand and to elicit meaningful 

testimony by which to unravel the Gordian knot of these three interrelated competencies and to 

put them in understandable context relevant to Mr. Yu’s Title VI claim for the jury’s 

consideration. 

Turning to Dr. Campbell, her presence will be essential where Defendant expects Dr. 

Gladney, if permitted, to “opine as to the ability or inability of Chinese students including the 

Plaintiff to acclimate to U.S. educational institutions and their ability or inability to acclimate to 

the nuances of our society.”  Dkt. 94 at ¶ 9.  This proffer of testimony expected from Dr. 

Gladney suggests that he will pronounce certain stereotypes associated with Chinese students as 

to their acclimation to U.S. universities and then seek to apply such stereotypes to Mr. Yu.  

Additionally, this proffer suggests that Dr. Gladney will express his opinion about other 

stereotypes associated with Chinese students as to their acclimation, or lack thereof, to the 

nuances of “our society” and, again, to seek to apply those to Mr. Yu.9  Id. Given Dr. Campbell’s 

expertise in psychology practice, education, and ethics, her presence will be essential in 

permitting her to adduce the evidence at trial and to formulate and testify as to her rebuttal expert 

                                                 
9 Several aspects of this proffered testimony are concerning.  For example, it is unclear whether, 
by “our society,” Defendant means the white majority culture in the United States, the white and 
potentially religious majority culture in Defendant’s principal place of business, or some other 
monolithic cultural reference in which Chinese students and, by application of the expectedly to-
be-opined stereotypes, Mr. Yu are to be considered outsiders or otherwise “acclimation”-
challenged. 
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opinions as to the ethical dimensions of such assignment of stereotypes to people, including Mr. 

Yu as relevant to his Title VI claim.  In addition, Dr. Campbell’s presence will be essential to 

Mr. Yu’s counsel to prepare questions preparatory to Dr. Gladney’s testimony as to such 

stereotypes.     

As to Defendant’s separate objection regarding Dr. Campbell, Mr. Yu, through counsel, 

earlier briefed the Court, on the continuing highly relevant nature of ethics- and contract-related 

testimony and materials to his Title VI claim, particularly to rebut evidence going to Defendant’s 

case-in-chief.  See Dkt. 103.  Dr. Campbell’s presence is essential in the event that Dr. Gladney, 

if permitted, testifies and touches on any of the many highly technical topics encompassed within 

the American Psychological Association’s ethical code.  Dr. Campbell’s presence also is 

essential to enable Mr. Yu’s counsel to effectively prepare and otherwise carry out their duties, 

including, for example, to be appropriately structure questions on those technical topics.  See 

Marmo v. Tyson Fresh Meats, Inc., 457 F.3d 748, 759 (8th Cir. 2006)(citation notes omitted); see 

Crowley v. Chait, 322 F. Supp. 2d 530, 550-51 (D.N.J. 2004). 

MR. YU’S MOTION SHOULD BE GRANTED TO  
PROTECT SYSTEMIC INTERESTS. 

Edward J. Imwinkelried, Edward L. Barrett, Jr. Professor of Law Emeritus of the 

University of California – Davis School of Law, is a renowned legal expert on evidence, as his 

resume can only partially illuminate.  See Ex. MIL-RW-10.  Professor Imwinkelried has ranked 

as the topmost-cited law professor on evidence in the United States.10  His work is cited by the 

United States Supreme Court in its watershed Daubert case on scientific evidence and expert 

witness qualification and testimony and otherwise in hundreds of court decisions and thousands 

                                                 
10 See Most Cited Law Professors by Specialty, 2000-2007, in Brian Leiter’s Law School 
Rankings, http://www.leiterrankings.com/faculty/2007faculty_impact_areas.shtml#Evidence. 
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of secondary sources.11  See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 585 n.3, 587 

n.5, 113 S. Ct. 2786, 2793 nn. 3 & 5, 125 L. Ed. 2d 469 (1993). 

Mr. Yu’s counsel contacted Professor Imwinkelried for his insights regarding the instant 

Reply.  See Ex. MIL-RW-11.  Professor Imwinkelried promptly replied: 

I agree with you that the judge should grant your motion.  I might 
add one argument to strengthen your position.  It doesn’t simply 
vindicate your legitimate interests to grant the 
motion.  Granting the motion also serves a systemic 
interest.  Again, a plaintiff’s rebuttal witness is merely supposed 
to contradict testimony presented during the defense case-in-
chief.  If you put a question to a plaintiff’s rebuttal witness who 
has not heard the defense case, the witness might respond too 
broadly and attempt to give testimony that is (1) relevant to the 
merits (and could have been presented during the plaintiff’s case-
in-chief)[,] but (2) does not directly contradict the defense 
evidence.  In contrast, if the rebuttal witness has been permitted to 
hear the defense testimony, he or she is much more likely to 
confine their answer to the proper scope of rebuttal. 

Ex. MIL-RW-12.  The Court of Appeals for the Fourth Circuit similarly has held that Rule 615:  

does not mandate the sequestration of expert witnesses who are to 
give only expert opinions at trial.  Indeed, an expert who is not 
expected to testify to facts, but only assumes facts for purposes 
of rendering opinions, might just as well hear all of the trial 
testimony so as to be able to base his opinion on more accurate 
factual assumptions. 

Opus 3 Ltd. v. Heritage Park, Inc., 91 F.3d 625, 629 (4th Cir. 1996)  (emphasis supplied). 

Therefore, as a final consideration, the Court’s grant of Mr. Yu’s motion vindicates his 

legitimate interests and more.  That granting also serves the systemic interests of the judicial 

system and the current law of evidence, e.g., Federal Rules of Evidence 615 and 703, because it 

                                                 
11 Accord results of WestLaw search for “Imwinkelried) (conducted Oct. 13, 2018).  Among his 
numerous works, Professor Imwinkelried is an author of the respected treatise, MCCORMICK ON 
EVIDENCE (7th ed. 2013).  See Ex. MIL-RW-10 at 5.  This treatise has been cited in many cases, 
including Navarette v. California, 572 U.S. 393, 407 (2014); Zavala v. Ives, 785 F.3d 367, 379 
(9th Cir. 2015);  State v. Parker, 334 P.3d 806, 812, 157 Idaho 132 (Idaho 2014). 
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is the proper role of Mr. Yu’s rebuttal experts to contradict testimony presented during the 

Defendant’s case in chief.  Indeed, as Professor Emeritus Imwinkelried observes, “if the 

rebuttal witness has been permitted to hear the defense testimony, he or she is much more 

likely to confine their answer to the proper scope of rebuttal.”  Ex. MIL-RW-12 (emphasis 

supplied); see Crowley v. Chait, 322 F. Supp. 2d 530, 550-51 (D.N.J. 2004). 

CONCLUSION 

For the facts and reasons and pursuant to the authorities set forth herein and in Mr. Yu’s 

prior related pleadings, Mr. Yu respectfully requests that this Court properly exercise its 

discretion by granting his motion.  

 

DATED: October 16th, 2018 
PLAINTIFF 
By Plaintiff’s Attorney 

Idaho Employment Law Solutions   

__/s/_________________________________ 
R. A. (RON) COULTER 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 16th day of October, 2018, I caused to be served a copy of the 
foregoing document on CM/ECF Registered Participants as reflected on the Notice of Electronic 
Filings, as follows: 
 
MICHAEL E. KELLY, ISB # 4351 
SHANNON M. GRAHAM, ISB #10092 
KELLY LAW, PLLC 
137 East 50th Street 
Garden City, ID   83714 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
mek@kellylawidaho.com  
smg@kellylawidaho.com 
 

 

 
IDAHO EMPLOYMENT LAW SOLUTIONS 
 
__/s/_________________________________ 
R. A. (RON) COULTER 
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