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Case No. 4: 15-cv-00430-REB 

 

 

 

MEMORANDUM IN SUPPORT OF 

PLAINTIFF’S MOTION IN LIMINE 

IN RE SPOLIATION OF EVIDENCE 

AND ADVERSE INFERENCE 

INSTRUCTION 

 

Comes now Plaintiff Jun Yu (“Plaintiff” or “Mr. Yu”), by and through his counsel, 

Ronaldo A. Coulter and Emile Loza de Siles, Attorneys at Law, Idaho Employment Law 

Solutions, and hereby submits this Memorandum in Support of the Motion in Limine in re 

Spoliation of  Evidence and Adverse Inference Instruction. Through the motion and this 

memorandum in support of the motion, Mr. Yu requests that this Court order an adverse 
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inference instruction to the jury based on the Defendant’s failure to preserve relevant evidence 

as will be detailed in this memorandum. 

I. BACKGROUND 

This case is complex, and multiple legal issues have been considered during the course of 

this litigation. The legal issue relevant to this pleading is Mr. Yu’s failure to obtain discovery 

from Idaho State University (“ISU” or “Defendant”), which this Court had approved and 

ordered. In Plaintiff’s initial discovery request, he asked for student records. ISU refused to 

produce these records. Mr. Yu then filed a motion to compel the discovery of the records.  The 

Court granted Mr. Yu’s motion (Dkt. 40) and ordered ISU to provide the student records to 

Plaintiff under a protective order issued by the Court on May 1, 2017 (Dkt. 46).   

On July 20, 2017, Mr. Yu received the first documents that contained information derived 

from student records. After a review of the documents received, Mr. Yu informed ISU on July 

24, 2017 that its response to discovery was incomplete in several respects, including its failure to 

provide “all material and any related data on each students’ externships and internships.” 

Exhibit “A.” On February 22, 2018, Mr. Yu received an additional response from Defendant 

pursuant to the Court’s approved discovery request.  However, this production was again 

inadequate and incomplete. On March 5, 2018, Mr. Yu’s attorney sent, and ISU received, 

counsel’s correspondence again calling attention to the again-incomplete nature of the discovery 

produced by Defendant.  See Exhibit “B,”  which informed Defendant specifically, as follows: 

As noted earlier herein, in Defendant’s most recent discovery 

response, the documents provided were contracts, affiliation 

agreements, contract amendments, services agreements and extern 

agreements governing positions for externships or service learning 

positions but nothing regarding internships. Therefore, it is again 

requested as was done in my July 24, 2017 correspondence that 

“for each of the identified sixty-seven students, the described and 
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delineated missing documents be immediately provided to Mr. Yu, 

through counsel as supplements to the approved discovery 

authorized by Dkt. 40 under the Protective Order, Dkt. 46.”  As a 

trial date has now been established by the Court, it is imperative 

that ISU immediately comply with discovery that has been 

requested and approved by Court order.   

Id. (emphases added). 

On March 14, 2018, Plaintiff’s reply to Defendant’s brief filed in response to Mr. Yu’s 

motion discussed in detail the inadequacy of Defendant’s produced discovery and very 

significant effect and prejudice to Mr. Yu as the result of its failure to comply with the Court’s 

order to provide the required discovery.  See Exhibit “C.”  On March 14, 2018, Defendant finally 

responded to Plaintiff’s counsel’s March 5, 2018 correspondence supra.  See Exhibit “D.”  In 

that correspondence, Defendant’s counsel wrote: 

The Department [of Psychology at ISU] also informed my office 

that feedback from internship sites regarding student progress is 

variable. Mid-year progress reports are normally not provided to 

the Department. Some internship sites provide the Department 

with a letter at the completion of the internship noting that a 

student completed the internship. If such letters were received by 

the Department, they were maintained in the respective student's 

file previously provided to your office. 

Id. (emphases added).   

The Defendant’s explanation through counsel was met with skepticism, given the 

following language in the Defendant’s Clinical Student Handbooks for 2011, 2012, 2013 and 

2015:  

The student’s internship “contract” letter is filed with the ISU Registrar prior 

to internship onset, providing evidence of the full-time nature of the internship 

requirement. The student’s internship training director will file periodic 

evaluations of intern’s performance throughout the year with the DCT. 

 

Exhibit “E” (emphases added). 

Case 4:15-cv-00430-REB   Document 84-1   Filed 09/28/18   Page 3 of 14



MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION IN                   Page 4 of 14 

LIMINE IN RE SPOLIATION OF EVIDENCE AND ADVERSE   

INFERENCE INSTRUCTION 

Plaintiff also sought and received an explanation from one of his retained experts, Dr. 

Nadya A. Fouad.1  Dr. Fouad has served as Director of Clinical Training in the University of 

Wisconsin-Milwaukee’s Department of Psychology and, during the thirty-plus (30+) years of 

her career, has had extensive experience regarding what records university psychology 

departments should reasonably be able to find within the files of students participating in 

psychology internships.2  Dr. Fouad’s detailed answer further revealed that Plaintiff’s counsel’s 

skepticism was well-warranted and that Defendant was not being truthful with its counsel.3   

Despite the Court’s order and despite Mr. Yu’s repeated inquiries and demands, 

Defendant has repeatedly failed to provide the minimum standard and required documentation 

regarding students in its Doctoral Program in Clinical Psychology.  Defendant’s dishonest 

behavior and obduracy as to the still unproduced discovery mandates an adverse inference 

instruction from this Court. 

II. THE  APPLICABLE LAW 

This Court has explained: 

Spoliation is defined as the “destruction or significant alteration of 

evidence, or the failure to preserve property for another's use as 

evidence, in pending or future litigation” once the duty to do so 

has been triggered.  Kearney v. Foldy & Lardner, LLP, 590 F. 3d 

638, 649 (9th Cir. 2009) (internal quotation and citation omitted). 

A party seeking sanctions for spoliation bears the burden of 

establishing that the opposing party (1) destroyed relevant evidence 

and (2) had an obligation to preserve the evidence when it was 

destroyed or altered.  Ryan v. Editions Ltd. W., Inc., 786 F. 3d 754, 

                                                 
1 Dr. Fouad is Mary and Ted Kellner Endowed Chair of Educational Psychology, Chair of 

Department of Psychology, and Distinguished Professor of University of Wisconsin-Milwaukee. 

2 See Exhibit “F.”  

3 See Exhibit “G.” 
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766 (9th Cir. 2015). An obligation to preserve attaches when a 

party knows or should reasonably know that the evidence is 

potentially relevant to litigation.  See United States v. Kitsap 

Physicians Serv., 314 F. 3d 995, 1001 (9th Cir. 2002). 

Harmon v. United States by & through Bureau of Indian Affairs, No. 4:15-CV-00173-BLW, 

2017 WL 1115158, at *2 (D. Idaho, Mar. 24, 2017).  Any “pre-litigation destruction [of 

evidence] can constitute spoliation when litigation was ‘reasonably foreseeable’ but not where 

it was ‘merely possible.’” Performance Chevrolet, Inc. v. Mkt. Scan Info. Sys., Inc., No. CV-04-

0244-BLW, 2006 WL 1042359, at *1 (D. Idaho, Apr. 18, 2006) (citation omitted). 

Once it finds that evidence has been spoliated, “the Court has ‘discretion to impose 

sanctions pursuant to its inherent power.’”  Fleming v. Escort, Inc., No. 1:12-CV-066-BLW, 

2015 WL 5611576, at *4 (D. Idaho, Sept. 22, 2015) (quoting Ryan, 786 F.3d at 766). In deciding 

which sanction is appropriate, this Court considers:  “(1) willfulness or bad faith of the party 

responsible for loss of evidence; (2) degree of prejudice sustained by opposing party; and (3) 

what is required to cure prejudice.”  Harmon, 2017 WL 1115158, at *2 (quoting Miller v. Four 

Winds Int'l Corp., 827 F. Supp. 2d 1175, 1181 (D. Idaho 2011)).  

Plaintiff asks the Court to impose one particular sanction, which is to “instruct [] the jury 

about the spoliation and the adverse inference that arises from it.”  Fleming, supra, at *4. This 

adverse inference instruction informs the jury that it may “presume that the destroyed evidence, 

if produced, would have been adverse to the party that destroyed it.”  Performance Chevrolet, 

supra, at *1.  There are two main reasons to instruct the jury on the adverse inference caused by 

spoliation: 

The first reason is evidentiary: When a party destroys evidence, 

knowing that it is relevant to pending litigation, we presume that 

that party is “more likely to have been threatened” by that evidence 

than is a party who preserves that evidence. The second reason is 

Case 4:15-cv-00430-REB   Document 84-1   Filed 09/28/18   Page 5 of 14



MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION IN                   Page 6 of 14 

LIMINE IN RE SPOLIATION OF EVIDENCE AND ADVERSE   

INFERENCE INSTRUCTION 

“prophylactic and punitive”: Permitting the factfinder to draw an 

adverse inference from the destruction of evidence deters the 

destruction of evidence and provides an incentive to preserve 

carefully relevant evidence. 

Id. (citing Akiona v. U.S., 938 F.2d 158, 161 (9th Cir.1991); Nation-Wide Check Corp. v. Forest 

Hills Distributors, 692 F.2d 214, 218 (1st Cir.1982)). 

III. ARGUMENT 

A. The Destruction of Evidence 

The Defendant will argue that it could not intentionally destroy what it did not have. 

However, given the Defendant’s Clinical Student Handbooks in 2011, 2012, 2013 and 2015 all 

stated “internship “contract” letter[s]” and “periodic evaluations of intern’s performance 

throughout the year” were filed with the Defendant (Exhibit “E”), one would be hard-pressed to 

believe that the missing documentation never existed. This is even more obvious, given the 

documentation one could reasonably expect to find in the academic records of students 

participating in an advance degree program with associated internships. Apart from the 

statements in the Defendant’s own Clinical Student Handbooks regarding internship 

documentation kept on file, what documents that are expected to be kept and found are further 

illustrated in Exhibit “G,” in which Dr. Fouad wrote, in relevant part: 

To answer your specific questions: 

1.   What types of documents would typically be on file in the 

department/university for a student who did a psychology 

internship at an APPIC site?   

There is initial documentation that a student has been placed at the 

site— that may or may not include questions the internship site has 

about the student. Additional documents will include the mid-year 

evaluation and the end of the year evaluation, sometimes 

including a certificate of completion with the hours completed. If 

a student has had competence problems on the site, there would 
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be documentation of the problems, correspondence about the 

problem (with the program), the remediation plan, and the 

documentation of progress on or completion of the remediation 

program. 

2.   Would the documentation include (a) a contract signed 

between the student and the site; and (b) any evaluations of the 

student during the internship?   

Certainly it would include b.   Because the contract is technically 

between the student and the site, it might not include the contract 

and the site. In my own program, though, if the site is not APA 

accredited, we would ask for a copy of the contract since we 

would want to make sure APA-compliant practices and policies are 

followed. 

3.   If there are evaluations in the student files, how often are the 

evaluations done? 

Evaluations are done, at a minimum, mid-year and end of the 

year. Because internships are required in every state for 

licensure these are minimum requirements. In some cases, sites 

do evaluations at the end of every ‘rotation’ with a particular 

supervisor, so could range from 6 to 9 to 18 weeks. 

4.   If there were any performance problems the student 

experienced on the internship, would the department/university 

have any documentation of that--- and if so, what types of 

documentation would be available? 

Repeating from above, if a student has had competence problems 

on the site, there would be documentation of the problems, 

correspondence about the problem (with the program), the 

remediation plan, and the documentation of progress on or 

completion of the remediation program, or the termination 

documentation. Then this would be reflected in the annual letter 

to the student. Those would be kept as part of the student’s file, 

because, again, this documentation is relevant for licensure, and is 

also required for APA accredited programs. 

The standards of accreditation on this have not substantively 

changed in the past decade. The following is under Domain E 

(#4): 

“Students receive, at least annually, written feedback on the 

extent to which they are meeting the program’s requirements and 

performance expectations. Such feedback should include: 
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(A) Timely, written notification of all problems that have been 

noted and the opportunity to discuss them; 

(B) Guidance regarding steps to remediate all problems (if 

remediable); and 

(C) Substantive, written feedback on the extent to which corrective 

actions are or are not successful in addressing the issues of concern.  

Exhibit “G” (emphases added). 

Defendant has numerous accreditations, including as required by Idaho law.  It and its 

Department of Psychology make repeated statements and representations as to those 

accreditations and state or reasonably infer that both adhere to those accreditation standards, 

including as to compliance with applicable law.  If those statements and representations are true, 

there is no reason to assume, that in the normal course of business, Defendant’s Psychology 

Department did not and does not comply with the requirements to maintain its accreditation.  

Further, there is no reason to assume, that in normal course of business, that the Defendant’s 

Psychology Department is so grossly negligent or inept that it did not and does not maintain the 

required minimum documentation on its students, including as to the internships in which they 

participate, especially when its own Clinical Student Handbooks clearly reference such 

documentation.  If the foregoing are true, as they should be, then Defendant’s inability and 

obvious unwillingness to produce the documents as ordered by the Court must lead to a single 

logical conclusion: Defendant has intentionally destroyed the required documents or 

intentionally caused that destruction.  

B. Litigation Was Reasonably Foreseeable 

In 2008, Mr. Yu was accepted into ISU’s Doctoral Clinical Psychology Program.  By 

July 13, 2012, with the exception of completing his final internship, Mr. Yu had successfully 
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completed all the requirements to have earned and be awarded his doctorate degree n Clinical 

Psychology.  Mr. Yu constructed an internship with the Cleveland Clinic Children’s Center for 

Autism (“CCCA”) and Dr. Cheryl Chase, a psychologist in private practice.  See Dkt. 56 at 2-3.  

On May 3, 2013, Mr. Yu was informed that the Graduate Faculty of the Psychology 

Department of ISU had voted to dismiss him entirely from its doctoral program in clinical 

psychology.  See id at 3.  Mr. Yu was advised that he could appeal the decision of the Graduate 

Faculty by following the procedures delineated in the ISU Graduate Catalog.  Id.. On May 9, 

2013, Mr. Yu submitted his appeal to the Graduate Faculty of the Psychology Department. On 

May 17, 2013, that faculty denied his appeal.  Id.  On June 26, 2013, Mr. Yu submitted his 

appeal to the Dean of Idaho State University College of Arts and Letters.  On July 30, 2013, the 

Dean issued her decision on Mr. Yu’s appeal, denying Mr. Yu the relief he sought and advising 

Mr. Yu of his right to appeal.  Id. On August 28, 2013, Mr. Yu submitted his appeal to the 

decision of the Dean of Idaho State University College of Arts and Letters to the Dean of ISU’s 

Graduate Schools.  See Dkt. 56 at 3-4. On October 2, 2013, the Dean of the Graduate School 

informed Mr. Yu that he was being dismissed from Idaho State University, effective October 2, 

2013.  It is an undisputed fact that, during the last two levels of the administrative appellate 

process, Mr. Yu was represented by counsel.  It is also undisputed that Mr. Yu raised the issue 

of racial and national origin discrimination throughout the administrative appellate process.  

There can be absolutely no doubt that the Defendant was fully aware that, per Title VI 

of the 1964 Civil Rights Act, 42 U.S.C.A. § 2000d et. seq., Mr. Yu enjoyed a private right of 

action in federal court to challenge the Defendant’s adverse educational action alleging race 

and national origin discrimination.  Given the facts that, after more than five (5) long years of 
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hard work, sacrifice, and good academic performance, Mr. Yu only had to complete this one 

remaining internship prior to earning his doctorate in clinical psychology and that he took 

advantage of every step in the administrative appellate process, including with representation 

by counsel, Defendant had to know that litigation was more than possible.  Stated another way, 

it was more than reasonably foreseeable that litigation would and did ensue. This being 

undeniably true, the Defendant had an obligation to preserve all evidence.  

C. The Proper Remedy for Spoliation in this Case. 

The proper remedy for the Defendant’s spoliation is an adverse inference instruction. 

In deciding which sanction is appropriate, this Court considers that: “(1) willfulness or bad faith 

of the party responsible for loss of evidence; (2) degree of prejudice sustained by opposing party; 

and (3) what is required to cure prejudice.” Harmon, 2017 WL 1115158, at *2 (quoting Miller v. 

Four Winds Int'l Corp., 827 F. Supp. 2d 1175, 1181 (D. Idaho 2011)).  Here, these factors 

indicate that an adverse inference instruction is the appropriate sanction for the Defendant’s 

spoliation of the vital internship and other evidence. 

a. Willfulness and Bad Faith of the Party Responsible for the Loss.  Herein, through 

Exhibit “E”, Mr. Yu has shown that the Defendant represented in its Clinical Student 

Handbooks in 2011, 2012, 2013 and 2015 that “[t]he student’s internship “contract” letter is 

filed with the ISU Registrar” and that internships “will file periodic evaluations of intern’s 

performance throughout the year with the DCT.” Furthermore, through Exhibit “G”, Mr. Yu has 

demonstrated that an accredited psychology department, such as that of Defendant, would, at a 

minimum, maintain the following documentation regarding its students: 

1. Midyear evaluations and end of the year evaluations, which would often include a 

certificate of completion with the hours completed. If a student has had competence 

problems on the site, there would be documentation of the problems, correspondence 
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about the problem.  As internships are required in every state for licensure, 

maintenance of these evaluations are minimum requirements; 

2. If a student has had competence problems on the site, it is required that 

documentation of the problems, correspondence about the problem (with the 

program), the remediation plan, and the documentation of progress on or completion 

of the remediation program, or the termination documentation would be documented 

in the student record; and 

3. Yearly feedback on the extent to which the student is meeting the academic and 

performance requirements of the program. 

Assuming that what the Defendant stated in its Clinical Student Handbooks was true and that 

Defendant has met its various accreditation standards, including as applicable to its Department 

of Psychology, during the relevant period of discovery, the fact that the Defendant could not 

produce the minimum requirements of the subject students (including such documentation 

mentioned in the Clinical Student Handbooks) goes beyond mere negligence or incompetence.  

Defendant’s claimed inability to produce the minimally-required documents (including such 

documentation mentioned in the Clinical Student Handbooks) subject to the Court’s ordered 

discovery demonstrates the willfulness and bad faith of the Defendant. 

b. The Degree of Prejudice Sustained by Plaintiff.  To establish a prima facie case 

of racial and national origin discrimination by an educational institution, Plaintiff must show 

that he is a member of a protected class; Plaintiff suffered an adverse action at the hands of 

defendants in pursuit of his education; he was qualified to continue in pursuit of his education; 

and he was treated differently from similarly-situated students who were not members of his 

protected class.4  See Washington v. Jackson State Univ., 532 F. Supp. 2d 804, 810 (S.D. Miss. 

                                                 
4 Title VI provides a private right of action for intentional discrimination. Disparate treatment, a 

form of intentional discrimination, occurs in education when an academic institution 

discriminates against an individual because the individual possesses one of the protected 

characteristics and treats others who do not possess the protected characteristic differently. See 

generally U.S. Equal Employment Opportunity Commission, Enforcement Guidance on National 
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2006); see generally, Joseph v. Boise State Univ., 998 F. Supp. 2d 928, 944 (D. Idaho 

2014), aff’d, 667 F. App’x 241 (9th Cir. 2016).  Through the limited discovery provided to Mr. 

Yu, he was able to demonstrate that he was treated differently than similarly-situated students in 

six substantive categories.  See Dkt. 56-14.  However, because Defendant did not produce all of 

the records that it was required to maintain on each student during the relevant period of 

discovery and as ordered by the Court, the full extent to which Mr. Yu was treated differently 

from other similarly-situated students and likely other highly relevant facts going to Mr. Yu’s 

ability to identify and name his Doe Defendants could not be ascertained.  Plaintiff’s ability to 

demonstrate the full extent to which he was treated differently than similarly-situated students is 

critical in proving intentional discrimination as required by Title VI.  In the U.S. Supreme Court 

case, Reeves v. Sanderson Plumbing Products, the Court held: 

A plaintiff’s prima facie case of discrimination (as defined 

in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S.Ct. 

1817, 36 L.Ed.2d 668, and subsequent decisions), combined with 

sufficient evidence for a reasonable factfinder to reject the 

employer’s nondiscriminatory explanation for its decision, may 

be adequate to sustain a finding of liability for intentional 

discrimination under the ADEA. 

Reeves v. Sanderson Plumbing Prod., Inc., 530 U.S. 133, 134, 120 S. Ct. 2097, 2101, 147 L. Ed. 

2d 105 (2000) (emphases added); see Pottenger v. Potlatch Corp., 329 F.3d 740, 746-747 (9th 

Cir. 2003); Saetrum v. Vogt, 673 F. App’x 688, 690 (9th Cir. 2016).  From Reeves, one must 

conclude that, where the jury can find that the nondiscriminatory explanation proffered by the 

Defendant is not credible or is false or both in conjunction with a strong prima facie case, a 

reasonable jury properly may make and sustain a finding of intentional discrimination.   

                                                                                                                                                             

Origin Discrimination, No. 915.005 (Nov. 18, 2016), 

https://www.eeoc.gov/laws/guidance/national-origin-guidance.cfm#_Toc451518801. 
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An adverse inference instruction would be sufficient to cure the prejudice caused by 

Idaho State University’s spoliation.  If Mr. Yu had had the missing evidence, his case would be 

strengthened by the inferences that the jury could draw from the missing documentation in 

student records not provided by the Defendant. As this Court and the Court of Appeals for the 

Ninth Circuit have pointed out, “[w]hen a party destroys evidence, knowing that it is relevant to 

pending [or reasonably foreseeable] litigation, [a jury may] presume that that party is ‘more 

likely to have been threatened’ by that evidence than is a party who preserves that evidence.  

Performance Chevrolet, 2006 WL 1042359, at *1 (citing Akiona, 938 F.2d at 161; Nation-Wide 

Check, 692 F.2d at 218). Additionally, the Court must consider the “prophylactic and punitive” 

rationale, because giving the adverse inference instruction “deters the destruction of evidence 

and provides an incentive to preserve carefully relevant evidence.” Performance Chevrolet, 2006 

WL 1042359, at *1 (citing Akiona, 938 F.2d at 161; Nation-Wide Check, 692 F.2d at 218). 

IV. CONCLUSION 

Based on the facts and the law applicable to this case, Plaintiff respectfully requests that 

this court grant his motion in limine and give the spoliation of evidence adverse inference 

instruction requested. 

 

DATED: September 28, 2018   

PLAINTIFF 

By Plaintiff’s Attorney 

Idaho Employment Law Solutions, PLLC  

__/s/_________________________________ 

R. A. (RON) COULTER 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on this 28th day of September, 2018, I caused to be served a copy of 

the foregoing document on CM/ECF Registered Participants as reflected on the Notice of 

Electronic Filings, as follows: 

 

MICHAEL E. KELLY, ISB # 4351 

SHANNON M. GRAHAM, ISB #10092 

380 E. PARKCENTER BLVD., SUITE 200 

POST OFFICE BOX 856 

BOISE, ID 83701 

Telephone: (208) 342-4300 

Facsimile: (208) 342-4344 

 

 

 

IDAHO EMPLOYMENT LAW SOLUTIONS 

 

__/s/_________________________________ 

R. A. (RON) COULTER 
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