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INTRODUCTION 

Plaintiff JUN YU (“Mr. Yu”), by and through his counsel, Ronaldo A. Coulter and Emile 

Loza de Siles, Attorneys at Law of Idaho Employment Law Solutions, has filed this 

Memorandum, an Affidavit of Counsel (“Affidavit”), and accompanying exhibits1 in support of 

the above-captioned Motion.  Through his Motion and supporting materials, Mr. Yu has 

                                                 
1 Exhibit numbers styled “MIL-RW-XX” refer to exhibits attached and attested to by the 

Affidavit of Counsel (“Affidavit”) filed in support of the subject Motion. 
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requested that the Court  permit the presence during the entire trial of Plaintiff’s three (3) rebuttal 

experts, pursuant to Federal Rules of Evidence 615(c), 703 and the evidentiary and procedural 

framework mandated by McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 

L. Ed. 2d 668 (1973).   

I. STANDARD OF REVIEW 

Mr. Yu seeks an evidentiary ruling in the discretion of the Court to permit the presence of 

Mr. Yu’s three (3) rebuttal expert witnesses in the court room during the upcoming trial 

proceedings, including the testimony of and proceedings as to Defendant’s proffered expert 

witness.  Mr. Yu seeks to apply to his rebuttal expert witnesses the exclusion to sequestration as 

set forth in Rule 615(c). 

Evidentiary rulings are reviewed on appeal under an abuse of discretion or manifest error 

standard.  See General Electric Co. v. Joiner, 522 U.S. 136, 141-43, 118 S. Ct.  512, 517, 139 L. 

Ed. 2d (1997); U.S. v. Weitzenhoff, 35 F.3d 1275, 1287 (9th Cir. 1993) (citation omitted). 

[W]here a party seeks to except an expert witness from exclusion 

under Rule 615 on the basis that he needs to hear firsthand the 

testimony of the witnesses, the decision whether to permit him to 

remain is within the discretion of the trial judge and should not 

normally be disturbed on appeal. 

Morvant v. Construction Aggregates Corp., 570 F.2d 626, 629-30 (6th Cir. 1978), cert. 

dismissed, 439 U.S. 801, 99 S. Ct. 44, 58 L. Ed. 2d 94 (1978); see United States v. Burgess, 691 

F.2d 1146, 1157 (4th Cir. 1982)).  

II. SUMMARY OF FACTS 

Mr. Yu, through counsel, timely disclosed four (4) expert witnesses:  Gerald P. Koocher, 

Ph.D.; M. Leslie Wade Zorwick, Ph.D.; Tyler J. Bowles, Ph.D. as his economics expert; and 

Shannon Chavez-Korell, Ph.D.  See Ex. MIL-RW-1 at Ex. A (Dr. Koocher); Ex. B. (Dr. 
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Zorwick); Ex. C (Dr. Tyler J. Bowles) & Ex. D (Dr. Chavez-Korell).  Mr. Yu disclosed Dr. 

Koocher, in part, to provide his expert opinions on ethics in the practice and teaching of 

psychology including under the American Psychological Association’s (“APA”), Ethical 

Principals of Psychologists and the Code of Conduct (“Ethics Code”)2; and on Defendant’s 

compliance or failure to comply with those and related requirements.  See id. at Ex. A, 1-8.  

Defendant disclosed Dru C. Gladney, Ph.D. as its proffered expert witness, designating 

him for testimony on the following topics:  

Dr. Gladney is designated to provide expert testimony on the issue 

of [1] minority affairs, ethnicity and the Chinese culture within 

our educational system. He will opine as to [2] the ability of 

Chinese students including the Plaintiff to acclimate to U.S. 

educational institutions and [3] their[, i.e., Chinese students’] 

ability to acclimate to the nuances of our society.3 

Ex. MIL-RW-2 at 2 (emphases supplied). 

Dr. Gladney’s proffered testimony addressed racism, including aversive racism, 

“psychological competency,” and “linguistic competency,” among other topics. See Ex. MIL-

RW-3 at 2-3.  

Although Dr. Koocher had opined on the topics of ethics and Defendant’s compliance or 

non-compliance with the Ethics Code and related requirements, Dr. Gladney did not address 

                                                 
2 The Defendant’s adherence to the Ethics Code is a requirement under its Department of 

Psychology’s APA accreditation and, as to Dr. Mark Roberts and other of Defendant’s faculty 

within and associated that Department, a requirement under Idaho law.  See generally Amended 

Complaint, Dkt. No. 41. 

3 Defendant stated, “Dr. Gladney will also be utilized to rebut the Plaintiffs experts’ opinions 

regarding adverse racism.”  See Ex. MIL-RW-2 at 2.  The evidentiary and procedural framework 

established by McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 

668 (1973), governs the upcoming trial, and any permissible expert rebuttal by Defendant should 

occur under that framework’s second phase.  See generally Plaintiff’s Motion in Limine 

Requesting the Court to Order the Application at Trial of the McDonnell Douglas v. Green 

Procedure and Framework (filed Sept. 28, 2018). 
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these matters directly, but did so opine inferentially.4  For example, the Report said that 

Defendant had: (1) “bent over backwards” in trying to help Mr. Yu be successful in the Program; 

(2) been “extraordinarily lenient” in assisting Mr. Yu to successfully complete the Program; and 

(3) provided Mr. Yu with “every opportunity to succeed.”  See Ex. MIL-RW-3 at 3. 

Shortly thereafter, Mr. Yu timely disclosed his three (3) rebuttal expert witnesses.  See 

Ex. MIL-RW-5 through -8.  Mr. Yu’s rebuttal experts are, as follows:  (1) Erin Cooley, Ph.D.; 

(2) Nadya A. Fouad, Ph.D.; and (3) Linda Frye Campbell, Ph.D.  Although Federal Rule of Civil 

Procedure 27(a)(2)(C) does not require that rebuttal experts produce a written report, Drs. 

Cooley and Fouad did so.  See Ex. MIL-RW-6 (Dr. Cooley); Ex. MIL-RW-7 (Dr. Fouad). 

Dr. Cooley’s expert rebuttal report controverts Dr. Gladney’s opinions on racism,5 

including aversive racism, as relates to the present case.  She observed, for example: 

In his expert witness report, Dr. Gladney indicates that he is 

“familiar with the theory of ‘aversive racism,’” but that he does not 

agree with Dr. Zorwick’s conclusion “that the theory can be used 

to describe any discrimination by Idaho State University or its 

faculty with respect to Jun Yu.” However, in reaching this opinion, 

Dr. Gladney does not address any of the 22 examples of 

behaviors consistent with aversive racism described in Dr. 

Zorwick’s report. In fact, Dr. Gladney does not mention any 

specific examples of behavior to support his claims that ISU “bent 

over backwards to assist Mr. Yu in his academic endeavors” or that 

Mr. Yu “knowingly refused” to take advantage of opportunities 

given to him. Thus, the claims made by Dr. Gladney in his expert 

witness report are unfounded. 

Ex. MIL-RW-6 at 23, § V, para. 1 (emphasis supplied).  Dr. Cooley also criticized the Wholeren 

Paper’s deep analytical flaws and biases, writing, “The white paper draws conclusions that 

                                                 
4 Likewise, Dr. Gladney did not address Dr. Koocher’s conclusion that Defendant’s faculty has 

caused serious harm to Mr. Yu by several significant instances in which they behaved highly 

ethically questionable ways toward and regarding him. 
5 “Racism” is used to mean racism, including aversive racism, racial bias, and racial, linguistic, 

and/or national origin prejudice, implicit or otherwise. 
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move beyond what the data actually indicate. In fact, the conclusions at times demonstrate 

racial prejudice.”  Id. at 22, ¶ 6(b) (emphasis supplied). She went on to document numerous 

instances in which Wholeren Paper made “[u]nfounded and perhaps prejudicial comments[.]”  

Id.; see also, e.g., id. at 21-22 (irrelevance of Wholeren Paper to facts of Mr. Yu’s case). 

Dr. Fouad’s expert rebuttal report addresses misconceptions and erroneous comments 

made by Dr. Gladney in the Report as to cultural, psychological, and linguistic competencies. 

See, e.g., Ex. MIL-RW-7 at 11, ¶ 1 through 12, ¶ 2.  She also addresses, among other topics, 

Defendant’s failure to comprehend and exhibit itself the required competencies and, as required 

under the applicable standards, take appropriate action to assist Mr. Yu in developing the cultural 

competence needed, should he desire to work in a non-Asian environment.   

Dr. Fouad takes issue with Dr. Gladney’s assertions in the Report that Defendant:  (1) 

bent over backwards in trying to help Mr. Yu be successful in the Program; (2) had been 

extraordinarily lenient in assisting Mr. Yu to successfully complete the Program; and (3) 

provided Mr. Yu with every opportunity to succeed.  Dr. Fouad succinctly condemned Dr. 

Gladney’s reliance upon the Wholeren Paper, stating: 

Dr. Gladney’s attached White Paper identifies several reasons that 

younger Chinese students (those seeking a baccalaureate degree) 

fail or are dismissed. The reasons cited in the paper do not 

apply to Mr. Yu: he is not young, he did not have a low GPA, 

he was not seeking a bachelor’s degree, and he was not in a 

STEM major. The reasons for dismissal in the paper do not 

apply to Mr. Yu’s case.  

Id. at 12, ¶ 3 (emphasis supplied). 

Dr. Campbell, Mr. Yu’s third rebuttal expert witness, is a University of Georgia 

psychology professor with a career spanning more than thirty (30+) years and imminently 

qualified to testify on matters involving the APA Ethics Code, accreditation standards, and other 
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disclosed subjects as to ethics relating to the instruction in and practice of psychology.  See Ex. 

MIL-RW-8.  

III. APPLICABLE LAW 

Although a sequestration request may be made as a matter of right,6 see United States v. 

Ell, 718 F.2d 291, 292 (9th Cir. 1983); FED. R. EVID. 615, Advisory Comm. Notes (1972 

proposed rules), there are a number of exclusions to that right, see, e.g., FED. R. EVID. 615(c).  

Rule 615 states, in relevant part: 

At a party’s request, the court must order witnesses excluded so 

that they cannot hear other witnesses’ testimony. Or the court may 

do so on its own. But this rule does not authorize excluding: 

. . . . 

(c) a person whose presence a party shows to be essential to 

presenting the party’s claim or defense[.] 

FED. R. EVID. 615 & (c) (emphasis supplied).  Expert witnesses are not per se exempted from 

sequestration under Rule 615.  See Opus 3 Ltd. v. Heritage Park, Inc., 91 F.3d 625, 629 (4th Cir. 

1996).  Rather, the determination of such an exemption rests within the discretion of the Court 

and turns on whether the witness is essential.  See Morvant v. Construction Aggregates 

Corp., 570 F.2d 626, 630 (6th Cir.), cert. dismissed, 439 U.S. 801, 99 S. Ct. 44, 58 L. Ed. 2d 94 

(1978), cited in Opus 3 Ltd., supra, at 629.  The rebuttal expert testimonies of Drs. Cooley, 

Fouad, and Campbell are essential to the presentation of Mr. Yu’s claims and to clearly reveal 

the  weaknesses and inapplicability of  Dr. Gladney’s anticipated testimony to the present case. 

Additionally, their presence is essential to providing insite and knowledge to enable an effective 

cross examination of the Defendant’s expert. 

                                                 
6 As of the time of the filing of this Memorandum, Defendant has not made such a request.  
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Rule 703 delineates the bases upon which a qualified expert may found his or her 

opinion, stating:  

An expert may base an opinion on facts or data in the case that 

the expert has been made aware of or personally observed.  If 

experts in the particular field would reasonably rely on those kinds 

of facts or data in forming an opinion on the subject, they need not 

be admissible for the opinion to be admitted. But if the facts or 

data would otherwise be inadmissible, the proponent of the opinion 

may disclose them to the jury only if their probative value in 

helping the jury evaluate the opinion substantially outweighs their 

prejudicial effect. 

FED. R. EVID. 703 (emphasis supplied); FED. R. EVID. (Advisory Comm. Notes 1972 proposed 

rules) (emphasis supplied) (“Facts or data upon which expert opinions are based may, under the 

rule, be derived from three possible sources.  The first is the firsthand observation of the 

witness with opinions based thereon traditionally allowed.”).   

IV. ARGUMENT 

Mr. Yu invokes the exception from exclusion under Rule 615, subsection (c) for his three 

(3) rebuttal expert witnesses, see FED. R. EVID. 615(c).  Because the purpose underlying the 

design of Rule 615 is to prevent the shaping of their testimony by fact witnesses based upon 

what they hear during other witnesses’ testimony, “it does not mandate the sequestration of 

expert witnesses who are to give only expert opinions at trial.”  Opus 3 Ltd., 91 F.3d at 629; 

Morvant, 570 F.2d at 629 (citing 6 WIGMORE ON EVIDENCE § 1838 at 461 (Chadbourn rev. 

1976)).  “Indeed, an expert who is not expected to testify to facts, but only assumes facts for 

purposes of rendering opinions, might just as well hear all of the trial testimony so as to be able 

to base his opinion on more accurate factual assumptions.”  Opus 3 Ltd., 91 F.3d at 629.  
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A. The Purpose of Rebuttal Witnesses Is to Contradict or Rebut Testimony of The 

Opponents Proffered Fact Witness. 

The Court in R & O Const. Co. v. Rox Pro Int’l Grp., Ltd., Case No. 2:09-CV-01749-

LRH-LR, 2011 WL 2923703, at *2 (D. Nev. July 18, 2011), presented a thorough analysis of the 

role of rebuttal expert witnesses.  First, it observed that Federal Rule of Civil Procedure 

26(a)(2)(C)(ii) renders admissible rebuttal expert testimony “that is ‘intended solely to contradict 

or rebut evidence on the same subject matter identified’ by an initial expert witness.”  Id. 

(quoting TC Sys. Inc. v. Town of Colonie, NY, 213 F. Supp. 2d 171, 179 (N.D.N.Y. 2002)).  The 

Court went on to say: 

Rebuttal expert reports are proper if they contradict or rebut 

the subject matter of the affirmative expert report. Lindner v. 

Meadow Gold Dairies, Inc., 249 F.R.D. 625, 636 (D. Haw. 

2008). They are not, however, the proper place for presenting new 

arguments. 1-800 Contacts, Inc. v. Lens.com, Inc., 755 F.Supp.2d 

1151, 1167 (D. Utah 2010); see LaFlamme v. Safeway, Inc., 2010 

WL 3522378 (D. Nev., Sep. 2, 2010); cf. Marmo v. Tyson Fresh 

Meats, Inc., 457 F.3d 749, 759 (8th Cir. 2006) (“The function of 

rebuttal testimony is to explain, repel, counteract or disprove 

evidence of the adverse party.”) (citation omitted). “If the 

purpose of expert testimony is to ‘contradict an expected and 

anticipated portion of the other party’s case-in-chief, then the 

witness is not a rebuttal witness or anything analogous to 

one’.” Amos v. Makita U.S.A., 2011 WL 43092 at *2 (D. Nev., Jan. 

6, 2011) (quoting In re Apex Oil Co., 958 F.2d 243, 245 (8th Cir 

.1992)); see also Morgan v. Commercial Union Assur. Cos., 606 

F.2d 554, 556 (5th Cir. 1979); LaFlamme, 2010 WL 3522378 at 

*3. Rather, rebuttal expert testimony “is limited to ‘new 

unforeseen facts brought out in the other side’s case.’” In re 

President’s Casinos, Inc., 2007 WL 7232932 at * 2 (E.D. Mo., 

May 16, 2007) (quoting Cates v. Sears, Roebuck & Co., 928 F.2d 

679, 685 (5th Cir.1991)). 

Id. (emphasis supplied).  Given the delimited focus of admissible rebuttal expert witness 

testimony, it is essential that Mr. Yu’s rebuttal experts be present during the trial proceedings, 

including any voir dire examination of Dr. Gladney and his testimony.  Indeed, it would be 

impossible for Drs. Cooley, Fouad, and Campbell to serve in their appropriate roles as rebuttal 
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experts and highly prejudicial to Mr. Yu if they were sequestered and prohibited from hearing 

any further evidence or elaboration or any new unforeseen facts brought out during Dr. 

Gladney’s testimony.  As rebuttal witnesses, each have “a particular need to know what 

specifically [s]he is expected to rebut.”  Memorandum, in United States v. Parada, Defendant 

Parada’s in Limine Motion Requesting Court Approval of Presence of Defense Narcotics Expert 

During Trial Testimony of Government Narcotics Expert Pursuant to Rule 615, Case No. 108-

CR-132, 2009 WL 6029171, at 1 (E.D. Va., Apr. 6, 2009) (Westlaw file providing trial motion, 

memorandum & decision) [hereinafter, collectively, “Parada”]; see Decision, in Parada, supra, 

at 2-3 (granting defendant’s motion). 

As to their rebuttal expert testimony,  the essential purpose of Mr. Yu’s rebuttal expert 

witnesses is to “offer[] opinions rebutting and refuting the theories set forth by plaintiff’s [i.e. in 

the present case defendant’s] expert[.]”  Clear-View Technologies, Inc. v. Rasnick, Case No. 13-

CV-02744-BLF, 2015 WL 3509384, at *2 (N.D. Cal., June 3, 2015) (citing, e.g., Cates v. Sears, 

Roebuck & Co., 928 F.2d 679, 685 (5th Cir. 1991)).    It is critical for the jury’s understanding 

and deliberations and for determining the truth of the matter that Drs. Cooley, Fouad, and 

Campbell be present during the proceedings at trial so that they may “sufficiently appl[y] their 

expertise to the facts and methodologies used by [Defendant’s] . . .  expert[] in forming [his] 

conclusions[,]”Aviva Sports, Inc. v. Fingerhut Direct Mktg., Inc., 829 F. Supp. 2d 802, 835 (D. 

Minn. 2011). 

B. Sequester of a Rebuttal Witness is Inappropriate Where, Under Federal Rule of Evidence 

703, That Witness Will Need to Testify About Observations in Court. 

Even if requested by the Defendant, the Court is not required to sequester Mr. Yu’s 

rebuttal expert witnesses where those witnesses will need to testify based on what each hears and 

observes in the courtroom.  See FED. R. EVID. 703.  Even if a rebuttal expert witness is to testify 
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later in the trial process, she is among those permitted to be present because she is “essential to 

the presentation of the party’s cause.”  FED. R. EVID. 615(3).7 Consequently, her “presence is 

mandatory.”  Memorandum, in Parada, supra, at 1 (citations omitted).  

The Court granted Mr. Parada’s motion, approving counsel’s instructive analysis without 

further elaboration.  See Decision, in Parada, supra, at 2-3.  Mr. Parada successfully sought to 

have his expert remain in court and at counsel table during the presentation of the government’s 

narcotics expert, asserting:   

Rule 615 of the Federal Rules of [Evidence] . . . provides for the 

exclusion of witnesses at the request of a party from being present 

during the testimony of other witnesses.  However, Rule 615 

permits the presence of certain witnesses’ attendance in Court 

during the trial even when those witnesses will later testify.  

Specifically, Rule 615(3) states that “a person whose presence is 

shown by a party to be essential to the presentation of the party’s 

cause” may not be excluded. The Advisory Commission 

Comments to 615 allude to the common practice of expert 

witnesses qualifying as persons “essential to the presentation of 

the party’s cause” who, therefore, may remain in the 

courtroom. See Advisory Committee Notes, 1972 Proposed Rules. 

Narcotics Expert, Retired Detective Smith’s presence in Court 

during the testimony of Government’s Narcotics Expert, 

Detective Cutting is essential to the presentation and defense of 

Mr. Parada. As a rebuttal witness he has a particular need to 

know what specifically he is expected to rebut. As such his 

presence is obligatory. See Morvant v. Construction Aggregates 

                                                 
7 In this 2009 motion, the reference was to Federal Rule of Evidence 615(3).  With one minor 

clarifying change, the current Rule 615(c) corresponds to Rule 615(3), as existed prior to the 

2011 amendments restyling the entire Federal Rules of Evidence.   

At the time of Parada, Federal Rules of Evidence 615(3) read, as follows:  “a person 

whose presence is shown by a party to be essential to the presentation of the party’s cause[.]”  

See Restyled Evidence Rules in Side-by-Side Format, Symposium on the Restyled Federal Rules 

of Evidence, College of William and Mary, Marshall-Wythe School of Law Tab. II, 64 (Oct. 28, 

2011), http://www.uscourts.gov/sites/default/files/fr_import/EV2011-10%20Symposium.pdf.; 

Letter from Chief Justice John Roberts to Representative John A. Boehner, Speaker, House of 

Representatives of the United States & Senator Joseph R. Biden, Jr., President, United States 

Senate (Apr. 26, 2011), https://federalevidence.com/pdf/2011/04-Apr/FRE.Restyling.4-26-

11SCT.pdf. 
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Corp., 570 F.2d 626, 630 (6th Cir. 1978), cert. denied, 439 U.S. 

801, 99 S. Ct. 44, 58 L. Ed. 94 (1978) (implies that permitting 

presence of expert may be mandatory, where expert is to base his 

testimony on what he has heard in Court); United States v. 

Rollins, 522 F.2d 160 (2d Cir. 1975), cert. denied, 424 U.S. 918, 

96 S. Ct. 1122, 47 L. Ed. 2d 324 [(1976)]; United States v. 

Thor, 512 F.2d 811 (5th Cir. 1975), cert. denied, 423 U.S. 1014, 96 

S. Ct. 445, 46 L. Ed. 2d 384. 

Narcotics Expert, Retired Detective Smith will assist undersigned 

counsel in cross examination of the Government’s Narcotics 

Expert Witness.  

Memorandum, in Parada, supra, at 1-2 (emphasis supplied).   

Although a civil matter, Mr. Yu’s case is identical to Parada, a criminal case, for the 

analytical purposes of this Motion.  Mr. Yu has the burden of making a prima facie case of 

discrimination.8  At that juncture, Defendant will be given an opportunity to articulate some 

legitimate, non-discriminatory reason for its dismissal of Mr. Jun Yu from its Doctorate Program 

in Clinical Psychology Program.  Depending upon the Court’s determinations on another of Mr. 

Yu’s Motions, Defendant will call upon Dr. Gladney to testify.   

As in Parada, the presence of Drs. Cooley, Fouad, and Campbell is essential to Mr. Yu’s 

counsel’s preparation for the cross-examination of Dr. Gladney, should he testify, and, 

subsequently, to the presentation of Mr. Yu’s claims in the third and final phase of the trial 

presentation.  Because Mr. Yu has disclosed Drs. Cooley, Fouad, and Campbell as his rebuttal 

expert witnesses and because they each will serve in that essential capacity, they have a 

particular need to hear and observe Dr. Gladney’s examination under voir dire and his testimony 

so as to be able to assist Mr. Yu’s counsel and provide their appropriately-informed opinions in 

rebuttal.  The rebuttal expert testimonies of Drs. Cooley, Fouad, and Campbell are essential to 

                                                 
8 See Section VI(D) & note 14 as to application of evidentiary and procedural framework under 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973), to 

Mr. Yu’s case. 
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the presentation of Mr. Yu’s claims.  As demonstrated in Parada, their presence is obligatory 

and mandated by the circumstances.  See id. at 1. 

C. Presence of a Rebuttal Witness in Court is Permitted Where Her Presence Is Essential to 

the Presentation of Plaintiff’s Claims. 

Given the proper function of a rebuttal expert witness, supra, Rules 615(c) and 703, as 

well as judicial precedence, permit the presence of such expert witnesses in the courtroom during 

the proceeding to observe testimony where their presence is essential to the presentation on one 

or more of Mr. Yu’s claims.  “Certainly an expert who intends to base his opinion on ‘facts 

or data in the particular case,’ FED. R. EVID. 703, will be unable to testify if he has been 

excluded” from the courtroom by an order under Rule 615.  Morvant v. Constr. Aggregates 

Corp., 570 F.2d 626, 629-30 (6th Cir. 1978) (emphasis & citation supplied). 

Further, the Rules permit rebuttal expert witnesses to be so present because their 

assistance and insights are necessary to Plaintiff’s counsel to understanding the testimony of the 

opposing party’s expert witness and to prepare for and conduct the appropriate cross-

examination of the opposing party’s expert.  See Memorandum, in Parada, supra, at 1 (presence 

of expert during witness’ trial testimony in aid of preparation for cross-examination of witness). 

Idaho Rule of Evidence 615(3) is identical to Federal Rule of Evidence 615(c). Thus, the 

discussion in the IDAHO TRIAL HANDBOOK is germane. 

The underlying purpose served by the rule permitting exclusion is 

that of preventing witnesses from altering their testimony based 

upon the testimony of earlier witnesses; when, instead, it appears 

the presence of the witness would aid in determining the truth, 

subsection (3) is appropriately applied. 

 

Thus[,] subsection (3) is commonly applied where the witness in 

question is an expert whose presence may be necessary to assist 

counsel in understanding and cross-examining an opposing 

expert’s testimony.  It reasonably might be applied as well to an 

eyewitness during the testimony of another eyewitness called by 
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the opposing party, to permit the witness to advise counsel as to 

factual inconsistencies in the opposing witness’s testimony. 

 

Sequestration: Exclusion of Witnesses from Courtroom, in IDAHO TRIAL HANDBOOK § 14:11 (2d 

ed., Nov. 2017).  The presence of Drs. Cooley, Fouad, and Campbell would serve greatly to “aid 

in determining the truth.”  Id. 

D. The McDonnell Douglas Evidentiary and Procedural Framework Necessitates the 

Presence of the Rebuttal Witnesses in Court. 

Finally, the procedural framework and process established by McDonnell Douglas v. 

Green and the facts of Mr. Yu’s case dictate the presence of his rebuttal expert witnesses during 

Dr. Gladney’s qualification on voir dire and testimony.  The United States Supreme Court’s 

decision in McDonnell Douglas v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973), 

constitutes the controlling law as to the procedural order and evidentiary proof and burden-

shifting framework (collectively, “Framework”) for the upcoming trial in this matter.9  Within 

the Ninth Circuit and elsewhere, the Courts have widely adopted and adhere to the Framework.  

See, e.g., Rashdan v. Geissberger, 764 F.3d 1179, 1182-83 (9th Cir. 2014) (citations omitted).  

The McDonnell Douglas Corp. v. Green Framework must be followed in Title VI disparate 

treatment cases, such as the one at bar.  See id. at 1182. 

First, the plaintiff has the burden of proving by the preponderance 

of the evidence a prima facie case of discrimination. Second, if the 

plaintiff succeeds in proving the prima facie case, the burden shifts 

to the defendant “to articulate some legitimate, nondiscriminatory 

reason for the employee's rejection.” [McDonnell Douglas], at 802, 

93 S. Ct., at 1824. Third, should the defendant carry this burden, 

                                                 
9 The Framework originated in an employment case alleging racial discrimination under Title 

VII of the 1964 Civil Rights Act.  See generally McDonnell Douglas v. Green, 411 U.S. 792, 93 

S. Ct. 1817, 125 L. Ed. 2d 469 (1973).  Since then, the Framework has been adopted to apply to 

Title VI cases, including the instant case as discussed in the accompanying text, and other civil 

rights cases, including under the Age Discrimination in Employment Act and other authorities, 

see, e.g., Hazen Paper Co. v. Biggins, 507 U.S. 604, 612, 113 S. Ct. 1701, 1707 (1993) (citation 

omitted). 

Case 4:15-cv-00430-REB   Document 88-1   Filed 09/28/18   Page 13 of 15



MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION IN LIMINE FOR THE PRESENCE OF 

PLAINTIFF’S REBUTTAL EXPERTS DURING TRIAL PROCEEDINGS Page 14 of 15 

the plaintiff must then have an opportunity to prove by a 

preponderance of the evidence that the legitimate reasons offered 

by the defendant were not its true reasons, but were a pretext for 

discrimination. Id., at 804, 93 S. Ct., at 1825. 

The nature of the burden that shifts to the defendant should be 

understood in light of the plaintiff's ultimate and intermediate 

burdens. The ultimate burden of persuading the trier of fact that the 

defendant intentionally discriminated against the plaintiff remains 

at all times with the plaintiff. 

Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 252-53 (1981), quoted in part in 

Rashdan, 764 F.3d at 1182. 

The Framework requires Mr. Yu, in the final phase of the trial presentation, to put on his 

evidence to rebut Defendant’s anticipated assertion of legitimate, non-discriminatory reasons for 

its adverse treatment of him.  Drs. Cooley, Fouad, and Campbell’s presence in the courtroom is 

essential because they need to hear all the testimony as to Defendant’s purported such reasons so 

as to properly consider and provide their rebuttal expert opinion testimony to the jury. 

Indeed, it is their duty to attend ,carefully hear and observe all the testimony because 

their rebuttal expert testimony must be based on “sufficient facts or data” and be the “product of 

reliable principles and methods,” which they reliably apply to the subjects at issue and the 

underlying facts of the case.  See FED. R. EVID. 702(b)-(d); Kumho Tire Co., Ltd. v. Carmichael, 

526 U.S. 137, 152, 119 S. Ct. 1167, 1176 (1999) (expert must “employ[] in the courtroom the 

same level of intellectual rigor that characterizes the practice of an expert in the relevant field”).  

To carry out their duties to support the jury in their discernment of specialized testimony, as 

expected from Dr. Gladney, and in their solemn duties to find facts and uncover the truth, Mr. 

Yu’s rebuttal experts must be permitted to be present and not be sequestered. 
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V. CONCLUSION 

For the reasons and on the points of authorities set forth above, this Court acts well 

within its discretion to grant Mr. Yu’s Motion permitting his rebuttal expert witnesses to be 

present in the courtroom during the upcoming trial proceedings. 

  

DATED: September 28, 2018 

PLAINTIFF 

By Plaintiff’s Attorney 

Idaho Employment Law Solutions, PLLC  

__/s/_________________________________ 

R. A. (RON) COULTER 
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