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vs. 

 

IDAHO STATE UNIVERSITY, 

 

  Defendant. 

  

Case No. 4:15-cv-00430 

 

DEFENDANT’S TRIAL BRIEF 
 

 

INTRODUCTION 

 Defendant Idaho State University (“ISU”), by and through its attorneys of record, Kelly 

Law, PLLC, respectfully submits, pursuant to this Court’s Order Setting Trial, its Trial Brief 

which outlines the legal framework in which the Court may consider the evidence in this case.  

FACTUAL BACKGROUND 
 

Plaintiff, Jun Yu, is a citizen of The People’s Republic of China. He matriculated in the 

Doctoral Clinical Psychology Program at Idaho State University (the Program) in the Fall 2008 

semester after attaining a master’s degree in education from Shanghai Normal University.  

Plaintiff performed well academically, but received poor grades in clinical and practicum 
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settings resulting in his dismissal from the Program in Spring 2013 for failure to make 

satisfactory progress towards degree completion.   

Plaintiff generally received quantitative ratings for his professional skills that were 

typical of his colleagues.  However, supervisors still noted their qualitative concerns regarding 

Plaintiff’s professional skills.   

In the Spring 2010 semester, Plaintiff took the first of two completed practicum courses.  

In his evaluation for the course, his supervisor, Dr. Cheri Atkins rated his ability to form a 

working alliance with patients as “below expectations.”  The rating was based on Plaintiff’s 

difficulty in appropriately assessing and treating patients because of his inability to communicate 

with the patients.  His supervisor wrote in Plaintiff’s evaluation that “his conversational skills are 

still subpar for doctoral level training experiences in both assessment and treatment…”     

Plaintiff signed the foregoing evaluation, confirming he had discussed it with his professor, and 

also that the evaluation had been “carefully read” to him and “thoroughly reviewed.”  Plaintiff 

completed a second practicum the following summer where his difficulty in communicating with 

patients persisted.  The following spring, another supervisor noted that Plaintiff’s clients did not 

continue sessions with him.   

Subsequently, during the Fall 2011 semester, Plaintiff enrolled in an externship at Eastern 

Idaho Regional Medical Center (“EIRMC”) in Idaho Falls, Idaho, under the supervision of John 

Landers, Ph.D.  The work with Dr. Landers at EIRMC was very different from that Plaintiff was 

previously involved with under the supervision of Dr. Atkins.  It occurred in an in-patient setting 

where all of the patients, by definition, presented with complicated cases; they were suicidal, 

dangerous to others, or gravely disabled on account of mental illness. 

Plaintiff’s difficulties with communication nuances in the clinical setting continued, and 

on November 4, 2011, he was dismissed from that externship.  Dr. Landers dismissed Plaintiff 
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because he believed that Plaintiff could not properly evaluate whether the way he was 

communicating with and testing patients was enhancing or hurting the relationship.  He also 

observed that Plaintiff lacked social awareness and competency.  As such, Landers believed it 

was not appropriate for Plaintiff to treat patients at EIRMC. 

In response to his dismissal from EIRMC, ISU provided Plaintiff five specific curriculum 

requirements to address the concerns raised by Dr. Landers in order to prepare Plaintiff for future 

internships.  Plaintiff initially resisted the recommendations so ISU adjusted its 

recommendations to provide Plaintiff with more latitude in undertaking steps towards 

remediation.   

The same semester Plaintiff was awarded an incomplete in a clinic practicum.  His 

professor observed that Plaintiff struggled in incorporate life problems in his consideration of 

clients and their treatment needs and was resistant to alternative perspectives.  The following 

semester, two separate supervisors observed that Plaintiff struggled with alliance formation, 

sensitivity to client signals, and the ability to adjust treatment plans in ongoing circumstances.  

When these concerns were brought to Plaintiff’s attention, Plaintiff stated the concerns were 

unjustified.   

Also in the Fall of 2011, Plaintiff applied for internships through the Association of 

Psychology Postdoctoral and Internship Centers (APPIC).  During Plaintiff’s time at ISU, there 

was an “internship crisis” and a lot of applicants were not matched.  Prior to filing his 

applications, a committee within the Program evaluated Plaintiff’s readiness for application to 

APPIC internships.  The committee informed Plaintiff that his clinical hours were not 

comparable to students who had successfully obtained internships in prior years and that his 

problems in forming alliances with American clients may be alleviated if he sought to serve 
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Chinese immigrant populations.  Plaintiff ignored the committee’s advice and was not selected 

for an APPIC internship.    

Following his non-selection for an APPIC internship, his advisor at ISU Dr. Mark 

Roberts informed Plaintiff of three options: (1) reapply for an APPIC internship; (2) create a 

non-APPIC internship in China; or (3) create a non-APPIC internship in the U.S.  The choice 

among the three alternatives was left to Plaintiff, and he chose to create a proposal and pursue a 

non-APPIC internship with the Cleveland Clinic Center for Autism.  Upon review of his 

internship proposal, Plaintiff was informed that the Cleveland Clinic did not offer due process 

protections in its internship agreement as was offered through APPIC programs.  Plaintiff 

notified ISU that he was fully informed of the limitations of the internship proposal with 

Cleveland Clinic, but that he nonetheless desired to proceed with it.  As Plaintiff commenced his 

internship with Cleveland Clinic, the ongoing difficulties he displayed in his clinical skills, came 

to a head.  In January of 2013, shortly after the commencement of the internship, his supervisor 

contacted Dr. Roberts at ISU and expressed concerns about Plaintiff’s skills, indicating that he 

was not as far along as she would have expected and that he “appeared to manifest a slow 

learning curve.”  In April 2013, Plaintiff’s supervisor informed ISU that Plaintiff was not making 

progress and dismissed Plaintiff shortly thereafter.   

Satisfactory development of professional skills demonstrated by faculty supervisors is a 

degree requirement for the program and ISU determined that Plaintiff was not making progress 

in the development of his professional skills.  ISU observed that Plaintiff was unable to provide 

professional services in a manner consistent with expectations for a fourth-year student or an 

intern.  Specifically, they noted that his poor performance was not simply a matter of poor 

linguistic communication with English-speaking patients but he lacked perspective-taking skills 

and was unable to conceptualize a patient’s current bio-psycho-social functions.   
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By letter dated May 3, 2013, Plaintiff was dismissed from the ISU clinical psychology 

doctoral program for failure to make satisfactory progress in the program.  Plaintiff chose to 

appeal the May 3, 2013 dismissal pursuant to the ISU grievance procedures in place at the time.  

His final appeal was denied by letter on October 2, 2013.   

LEGAL AND EVIDENTIARY ISSUES 

 

Plaintiff will be pursuing one remaining cause of action at trial: ISU’s alleged violation of 

Title VI of the Civil Rights Act.  Title VI of the 1964 Civil Rights Act, 42 U.S.C. Sec. 2000d, 

provides in pertinent part that “[n]o person in the United States shall, on the ground of race, 

color, or national origin, be excluded from participation in, be denied the benefits of, or be 

subjected to discrimination under any program or activity receiving Federal financial aid.”  In 

order to be awarded damages, or pursue Title VI under a private right of action, Plaintiff must 

demonstrate intentional discrimination.  Alexander v. Sandoval, 532 U.S. 275, 281 (2001).   

The McDonnell Douglas framework should be applied to Title VI disparate treatment 

claims.  Rashdan v. Geissberger, 764 F.3d 1179, 1181 (9th Cir. 2014).  Under this analysis, 

Plaintiff’s claim must fail because he cannot establish a prima facie case of national origin 

discrimination.  The framework provides that the plaintiff has the burden of proving by the 

preponderance of the evidence a prima facie case of intentional discrimination. See McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973).  Second, if the plaintiff succeeds 

in proving the prima facie case, the burden shifts to the defendant to articulate – it is a burden of 

production, not persuasion – some legitimate, nondiscriminatory reason for the adverse action. 

Id.; EEOC v. Boeing Co., 577 F.3d 1044, 1049 (9th Cir. 2009).   Third, should the defendant 

carry this burden, the plaintiff must then have an opportunity to prove by a preponderance of the 
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evidence that the legitimate reasons offered by the defendant were not its true reasons, but were a 

pretext for discrimination. Id.   

Under Title VI, intentional discrimination occurs when the recipient acted because of the 

race or national origin of the alleged victims of discriminatory treatment. That is, a violation only 

occurs when the evidence shows that the entity adopted a policy at issue “‘because of,’ not 

merely ‘in spite of,’ its adverse effects upon an identifiable group.”  

Evidence of discriminatory motive can be direct or indirect.  Rashdan v. Geissberger, 764 

F.3d 1179, 1184 (9th Cir. 2014) (citing Tex. Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 

256 (1981)).  "Direct evidence is evidence which, if believed, proves the fact [of discriminatory 

animus] without inference or presumption."  Id. (quoting Vasquez v. Cnty. of L.A., 349 F.3d 634, 

640 (9th Cir. 2003)).   "'Direct evidence typically consists of clearly sexist, racist, or similarly 

discriminatory statements or actions by the employer.'" Id. (quoting Coghlan v. Am. Seafoods 

Co., 413 F.3d 1090, 1095 (9th Cir. 2005)) (emphasis added). In other words, the evidence must 

show that the adverse action was taken on account of plaintiff's race or national origin, e.g., 

Chuang v. Univ. of Calif. Davis, 225 F.3d 1115, 1123 (9th Cir. 2000) (statement by state 

university official that "two Chinks" in the pharmacology department were "more than enough," 

and dean's laughter in response constituted direct evidence of race and national origin 

discrimination in Title VII action brought by assistant professor of Chinese origin). 

At best, Plaintiff may attempt to present direct evidence of discriminatory intent by citing 

to ISU’s concerns regarding Plaintiff’s language and communication skills.  However, the 

evidence does not support a claim of intentional discrimination because the context in which the 

statements were directed involved Plaintiff’s performance as a psychologist – his inability to 

accommodate the cultural and linguistic backgrounds of his patients and provide the appropriate 
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care.  Additionally, exhibits will be presented at trial that demonstrate that ISU continually made 

efforts to improve Plaintiff’s professional performance.   

Plaintiff’s indirect evidence will also fail to establish discriminatory animus.  Plaintiff 

claims that similarly situated students, of a different national origin, were permitted to graduate 

while he was not.  Plaintiff fails, however, to show how the students he identifies are situated 

similarly to him.  He also does not demonstrate differences between ISU’s treatment of him that 

relate to his national origin instead of his inability to improve his professional development skills 

or that cannot be dismissed with direct evidence to the contrary. Accordingly, Plaintiff’s direct 

and indirect evidence of discriminatory motive falls short in establishing a prima facie case.   

Even if Plaintiff could establish a prima facie case for intentional discrimination, he 

cannot overcome ISU’s articulated nondiscriminatory reason for dismissing him from the 

Program.   Plaintiff was unqualified to earn his Ph.D. in clinical psychology because multiple 

and continuing evaluations noted that Plaintiff did not have the clinical skills and abilities work 

directly with patients and his continued clinical practice posed a risk of harm to his patients. A 

base line for quality care exists for mental and Plaintiff’s professional abilities presented a 

departure from that standard.  ISU had to responsibility and duty, to its students, current and 

futures patients, and the communities they serve to only award a degree to qualified students that 

can demonstrate the proper skills to provide competent and quality psychological care – not 

students who simply went through the motions.     

OBJECTIONS TO PLAINTIFF’S TRIAL SUBMISSIONS 

 Local Rule 16.3(b) directs the parties to state its objections to the opposing party’s trial 

submissions.   Here the Court’s Order Setting Trial requires all pretrial submissions to be filed on 

on the same date.  Accordingly, ISU respectfully requests its objections not be deemed waived 
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and prays that its objections, upon a reasonable opportunity to review and evaluate Plaintiff’s 

trial submission, be deemed timely with good cause being shown for the subsequent filing.   

CONCLUSION 

 Based upon the foregoing, and in light of the undisputed evidence in the record and 

before this Court, Plaintiff has failed to meet his burden in this lawsuit. 

 DATED this    28
th

  day of September, 2018. 

 

  KELLY LAW, PLLC 

  

 By:    /s./Michael E. Kelly               

     Michael E. Kelly, Of the Firm 

       Attorneys for Defendant Idaho State University 
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CERTIFICATE OF SERVICE 
 

  I HEREBY CERTIFY that on this 28
th

 day of September, 2018, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice of 

Electronic Filing to the following persons: 

 

Ronaldo A. Coulter 

Emile Loza de Siles 

Idaho Employment Law Solutions 

P.O. Box 1833 

Eagle, Idaho 83616 

Telephone: (208) 672-6112 

Facsimile: (208) 672-6114 

ron@idahoels.com 

Attorneys for Plaintiff 

 

 

 

   /s./Tracy Siltman                                                                    

Tracy Siltman 
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