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UNITED STATES DISTRICT COURT 
DISTRICT OF IDAHO 

       
JUN YU, 
 
 Plaintiff, 
 
 vs. 
 
IDAHO STATE UNIVERSITY, 
 
 Defendant. 
 

Case No.: 4:15-cv-00430-REB 

MEMORANDUM DECISION AND 
ORDER RE: PLAINTIFF’S MOTION 
IN LIMINE RE: TRIAL TESTIMONY 
OF DR. CHERYL CHASE 
 
(DKT. 74) 
 

 
 This decision resolves Plaintiff’s Motion in Limine Requesting the Court to Permit Dr. 

Cheryl Chase’s Trial Testimony by Contemporaneous Technological Means and, in Unforeseen 

Circumstances, by Use of Deposition (Dkt. 74).     

BACKGROUND 

 Plaintiff Jun Yu alleges that Defendant Idaho State University deliberately and 

unlawfully discriminated against him due to his national origin in violation of Title VI of the 

1964 Civil Rights Act, 42 U.S.C. §§ 2000d et. seq.  FAC ¶ 353 (Dkt. 41).  In this motion, 

Plaintiff requests that the Court allow the use of technology to transmit live audio or video at 

trial to present the testimony of Dr. Cheryl Chase, rather than requiring her to appear in the 

courtroom.  (Dkt. 74.)  Plaintiff also requests permission to present Dr. Chase’s testimony by use 

of deposition in the event of unforeseen circumstances.  Id. 

LEGAL STANDARDS 

 For good cause in compelling circumstances and with appropriate safeguards, a court 

may permit testimony in open court by contemporaneous transmission from a different location.  

FED. R. CIV. P. 43(a).  Whether to grant such permission is discretionary.  Carroll v. U.S., 703 

Fed. App’x 615 (9th Cir. 2017). 
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 At trial, a party may present deposition testimony of an unavailable witness if the witness 

is more than 100 miles from the place of trial or cannot be compelled to attend by subpoena.  

FED. R. CIV. P. 32(a)(4)(B), (D).  Alternatively, deposition testimony is permissible if 

exceptional circumstances make it desirable, in the interest of justice and with due regard to the 

importance of live testimony in open court.  FED. R. CIV. P. 32(a)(4)(E). 

DISCUSSION 

   Plaintiff’s motion relates to fact witness Dr. Cheryl Chase, who lives and works in the 

Cleveland, Ohio area.  Chase Aff. ¶ 1 (Dkt. 74-2).  Dr. Chase operates a small solo private 

psychology practice.  Id. ¶ 6.  She states that she cannot forgo the income she would otherwise 

earn if she were to travel to Pocatello, Idaho to be physically present to testify during the trial in 

this matter.  Id.  Moreover, she states that her absence would inconvenience a significant number 

of her clients and potentially impact upon their care.  Id. 

 Plaintiff asks the Court to permit Dr. Chase to testify by contemporaneous technological 

means.  As an alternative and a backup, Plaintiff asks the Court to permit portions of Dr. Chase’s 

deposition testimony to be presented to the jury. 

 Defendant initially did not oppose this motion.  (Dkts. 75, 76.)  Defendant then changed 

its position after Plaintiff opposed Defendant’s motion to continue the trial (Dkt. 128) but did not 

make any argument. 

 Plaintiff and Dr. Chase have shown that Dr. Chase, her patients, and her family would 

suffer unnecessary hardship if she were required to travel to Pocatello, Idaho to testify in person 

at trial.  Accordingly, the Court is persuaded that compelling circumstances justify Dr. Chase to 

testify at trial through contemporaneous electronic means. 

 Additionally, the Court is persuaded that Dr. Chase is an unavailable witness under Rule 
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32(a)(4) of the Federal Rules of Civil Procedure.  She is more than 100 miles from the place of 

trial.  Plaintiff cannot procure her attendance by subpoena.  Moreover, exceptional circumstances 

make it desirable to permit her deposition to be used.  Therefore, the Court will allow the parties 

to present Dr. Chase’s deposition testimony if unforeseen circumstances interfere with her 

testifying through contemporaneous electronic means. 

 Because of the possibility that Dr. Chase’s testimony may be offered through her 

deposition testimony, the parties will be required to designate, in advance, the excerpts of her 

deposition testimony each intends to offer.  Further, each party must specify whether he or it 

maintains or waives any objection that was made to the deposition testimony, so that such 

objections can be ruled upon to the extent possible before her testimony is offered. 

ORDER 

 For the reasons stated above, IT IS HEREBY ORDERED that Plaintiff’s Motion in 

Limine Requesting the Court to Permit Dr. Cheryl Chase’s Trial Testimony by 

Contemporaneous Technological Means and, in Unforeseen Circumstances, by Use of 

Deposition (Dkt. 74) is GRANTED.  To wit:  

 At least fourteen days prior to trial, Plaintiff must contact Blake Wickham, IT Director 

for the U.S. Courts, District of Idaho, to coordinate and test the systems necessary to 

allow Dr. Chase to testify by contemporaneous electronic means.  Contact information 

for Mr. Wickham will be provided directly by the Court to both counsel.  He can be 

contacted in that manner during regular court business hours. 

 Plaintiff shall bear all costs and expenses associated with arranging and presenting Dr. 

Chase’s testimony via contemporaneous electronic means. 

 The parties shall be prepared to present excerpts from Dr. Chase’s deposition testimony, 
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and objections thereto, if unforeseen circumstances preclude her from testifying by 

contemporaneous electronic means.  Such testimony and objections must be designated in 

advance. 

  

     DATED:  January 31, 2019 
 
 
                                              
     ________________________ 
     Honorable Ronald E. Bush 
     Chief U. S. Magistrate Judge 
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