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Defendant Idaho State University (ISU) submits its Closing Argument as follows: 

I.  

ARGUMENT 

When a patient is harmed as a result of a clinical psychologist’s incompetence, it is not 

only a failure of the clinical psychologist, but a failure of the mental health system.  Within the 

system, a potential clinical psychologist may only move from training to licensure to employment 

if he or she can demonstrate, to the appropriate gatekeeper, competence suitable for professional 

and unsupervised practice.  Certification of competence is indicated by a degree, license, and a 

job, respectively.  However, should a potential clinical psychologist fail to demonstrate his or her 

competence, it is the duty of the gatekeeping institution to withhold such certification.  In this 

instance, notwithstanding ISU’s tireless efforts at remediation, even in the face of resistance by 
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Plaintiff, the evidence demonstrates that Plaintiff continually failed to demonstrate clinical 

competencies to ISU.  Accordingly, ISU appropriately upheld its duty.   

Although this case has been submitted under the theory of discrimination, the evidence 

demonstrates that the Plaintiff refused to hold himself accountable for his competency and is 

asking a third party to substitute its own judgment in place of experienced clinical psychology 

practitioners, academics, and Program administrators contrary to the longstanding tradition of 

respect and deference accorded to academic decisions made by appropriate university officials.  

See Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 226-228, 230 (1985) (If “a "federal court is 

not the appropriate forum in which to review the multitude of personnel decisions that are made 

daily by public agencies," Bishop v. Wood, 426 U.S. 341, 349 (1976), far less is it suited to evaluate 

the substance of the multitude of academic decisions that are made daily by faculty members of 

public educational institutions -- decisions that require "an expert evaluation of cumulative 

information and [are] not readily adapted to the procedural tools of judicial or administrative 

decisionmaking." Board of Curators, Univ. of Mo. v. Horowitz, 435 U.S., at 89-90. Regents at 

226.).  

A.  FACTS ESTABLISHED AT TRIAL 

1.   FALL 2008 – SUMMER 2011, ISU PROVIDES FEEDBACK AND 

REMEDIATION SUGGESTIONS TO WORK THROUGH MINOR 

PERFORMANCE ISSUES AND CELEBRATES PLAINTIFF’S SUCCESSES  

Upon Plaintiff’s matriculation into the doctoral program for clinical psychology (the 

Program), ISU invested in Plaintiff’s success.  With funds identified and acquired by ISU, Plaintiff 

was provided funding for his full tuition and a stipend for his first two years in the program and 

additional funding for his remaining enrollment.  Tr. Vol. 4 – 591:1-14.  During Plaintiff’s first 

three years in the Program, Plaintiff academic and professional progress was deemed satisfactory.  
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Yet as with any student, there were bumps in the road.  Bumps however, that Plaintiff was able to 

weather with the support and assistance of ISU.    

In Fall 2009, Plaintiff engaged in plagiarism on a brief paper. Def.’s Prop. Find. Fact and 

Concl. Law [Dkt. 178] at ¶ 2.  ISU saw this as a teachable moment, and instead of punishing 

Plaintiff, met with Plaintiff to remediate the situation.  Id.  ISU recognized that cultural differences 

in citation practices may have contributed to the mistake.  Id.  Accordingly, two Program faculty 

members met with Plaintiff to review citations rules.  Id.   

From Spring 2010 through Summer 2011, Plaintiff’s clinical practicum supervisors 

observed that Plaintiff had difficulty communicating with patients and comprehending nuance.   

This, they believed, negatively impacted Plaintiff’s ability to form an alliance with his patients 

because he was, accordingly, insensitive to patient signals and did not adjust therapy or assessment 

based on those signals.  Id. at ¶¶ 3-9.  The Program faculty was “not frightened by below 

expectations ratings, especially if there’s only one or two,” as were assigned to Plaintiff for the 

reasons stated above. Tr. Vol. 3 – 418:24-24; 419:1,17-20.  However to address the supervisors’ 

noted concerns, and believing that Plaintiff’s fluency in conversational English – rather than 

incompetence or purposeful disregard of patient signals – may have been creating a barrier between 

him and patients, the Clinical Training Committee encouraged Plaintiff to immerse himself in 

English-speaking contexts whenever possible and acknowledged multiple opportunities for 

Plaintiff to improve his communication skills in clinical settings in upcoming courses.  Def.’s Prop. 

Find. Fact and Concl. Law [Dkt. 178] at ¶ 4.  Plaintiff, an adult accountable for his own success 

and a doctoral candidate, did not express any concerns regarding the faculty’s suggestions.   

During this time the clinical faculty recognized that the number of supervised professional 

activity hours Plaintiff had accumulated was low compared to cohorts that successfully matched 

for an APPIC internship in previous years.  Id. at ¶¶ 8; Exhibit 30.  Accordingly, the clinical faculty 
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encouraged Plaintiff to interview for, and suggested Plaintiff to, clinical practicums and 

externships that yielded large numbers of experience hours such as the ISU Counseling Center and 

the Eastern Idaho Regional Medical Center.  Def.’s Prop. Find. Fact and Concl. Law [Dkt. 178] at 

¶¶ 8, 12.     

Plaintiff also experienced successes during his first three years in the Program, and these 

successes were championed by ISU.  For example, the clinical faculty was so “very pleased about 

[Plaintiff’s] excellent qualities in terms of disseminating the data he collected …during the 

summer, after his first year,” they brought Plaintiff to the World Congress of Behavioral and 

Cognitive Therapy conference to present his research.  Exhibit 506; Tr. Vol. 3 – 408:16-25; 409:1-

20.       

The clinical faculty, and in particular Dr. Roberts, was also very proud of Plaintiff’s work 

on his dissertation.  Def.’s Prop. Find. Fact and Concl. Law [Dkt. 178] at ¶ 11.   Plaintiff returned 

to China during Summer 2011 to conduct his dissertation.  Id. at ¶ 10.  While in China, Dr. Roberts 

met with Plaintiff weekly to discuss Plaintiff’s progress over Skype.  During that course of 

supervision, Dr. Roberts formed the belief that any issues raised about Plaintiff during his 

practicums were alleviated when Plaintiff returned to the culture in which he intended to practice 

and use his degree. Id.  Based on Plaintiff’s dissertation performance, Dr. Roberts was pleased to 

provide a letter of recommendation, in October 2011, for Plaintiff’s application to internship sites.  

Id. at ¶ 11.  To further facilitate Plaintiff’s success as an intern, and given Plaintiff’s success in 

conducting his dissertation in China, the clinical faculty recommended that Plaintiff apply to 

internship sites where his language is a strength rather than a barrier to alliance formation as had 

been noted with American clients – though the clinical faculty did not control the sites to which 

Plaintiff applied.  Id. at ¶¶ 9, 11.   
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2.   FALL 2011, ISU PROVIDES PLAINTIFF WITH A REMEDIATION PLAN TO 

ADDRESS PROFESSIONAL PROGRESS DEFICIENCIES IN ORDER TO 

FACILITATE PLAINTIFF’S SUCCESS IN COMPLETING INTERNSHIP 

REQUIREMENT 

Although Plaintiff continued to perform satisfactorily in the classroom, Plaintiff 

professional performance became increasingly unsatisfactory beginning in Fall 2011.  Id. at ¶ 20.  

Despite Plaintiff’s unsatisfactory professional progress, ISU made every effort to foster Plaintiff’s 

success in the Program.  Id. at ¶¶ 12-19.  Unfortunately, during the same time period, Plaintiff 

became resistant to remediation and feedback.  Id. at ¶¶ 18-19.  

During the Fall 2011 semester, Plaintiff enrolled in an externship at the Eastern Idaho 

Regional Medical Center under the supervision of Dr. John Landers.  Id. at ¶ 12.  Dr. Roberts 

believed Plaintiff would be a good fit as an extern at the Eastern Idaho Regional Medical Center 

because the externship requires students to primarily administer neurocognitive testing and 

Plaintiff had a lot of supervised experience in testing.  Id.  He also believed the externship site 

would benefit Plaintiff because it offered an opportunity for Plaintiff to gain valuable hours as he 

prepared for an impending internship.  Id.   

Dr. Landers observed problems with Plaintiff’s relationship with hospital patients and 

provided feedback to Plaintiff on those issues.  Id. at ¶ 13.  For example, Plaintiff administered a 

simple test to an elderly gentleman with suspected dementia and the gentleman could not perform 

the testing notwithstanding its simplicity.  Id. at ¶ 14.  Despite the gentleman’s distress, Plaintiff 

continued to administer the test.  Id.  Hospital management also conveyed concerns about 

Plaintiff’s performance at the site upon receipt of patient complaints.  Id. at ¶ 15. 

Dr. Landers became increasingly concerned about the position the hospital and patients 

were put in by Plaintiff’s performance.  Id. at ¶ 16,17.  He explained the stakes were too high to 

remediate Plaintiff’s performance deficits.  Id.  Dr. Landers and his externs have one shot to assist 
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patients because of their critical condition – they were placed in the inpatient psychiatric unit 

because they were deemed to be a danger to themselves, a danger to others, or gravely disabled by 

reason of mental illness – and improper treatment could result in fatalities.  Tr. Vol. 4 – 551:7-13; 

555:4-18; 557:4-13; 558:2-25; 559:1-25; Exhibit 502.  As such, Dr. Landers dismissed Plaintiff 

from the externship via letter on November 4, 2011 and testified that Plaintiff was unaware of his 

own limitations and did not know when to ask for additional supervisory assistance.  Def.’s Prop. 

Find. Fact and Concl. Law [Dkt. 178] at ¶¶ 16-17.    

Although Dr. Landers and the Eastern Idaho Regional Medical Center had a right to dismiss 

Plaintiff, Dr. Roberts was surprised at Plaintiff’s dismissal because of his belief in Plaintiff’s 

testing skills.  Tr. Vol. 3 – 429:1-15.  The clinical faculty began remediation efforts immediately.  

Def.’s Prop. Find. Fact and Concl. Law [Dkt. 178] at ¶ 18, 19.    

 

▪ First, Dr. Roberts met with Plaintiff on the day of his externship dismissal, 

November 4, 2011, to discuss what went wrong and why it wrong.  Id.   

▪ Three days later, November 7, 2011, Dr. Roberts met with Plaintiff again to discuss 

possible remedial courses of action.  Id.  

▪ The same day, November 7, 2011, Dr. Roberts met with Dr. Landers via telephone 

to review and discuss Dr. Landers’ decision to dismiss Plaintiff.  Id. 

▪ Also on November 7, 2011, Dr. Roberts met with Dr. Lynch to discuss Plaintiff’s 

concurrent performance in a practicum she was supervising that semester.  Id. 

▪ On November 10, 2011, Dr. Roberts was able to convene the entire Clinical 

Training Committee to identify a plan of remediation for Plaintiff with regard to 

concerns raised by Dr. Landers to ensure Plaintiff’s success in upcoming internship 

interviews.  Id. 
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▪ On November 21, 2011, upon review of Plaintiff’s record and Dr. Landers’ 

evaluation, the Clinical Training Committee provided its official remediation 

recommendations in order to “best prepare [Plaintiff] in [his] APPIC clinical 

internship during 2012-2013.  The Committee stated it believed that the following 

plan would “address performance concerns raised by Dr. Landers and provide 

[Plaintiff] with more intensive professional practice opportunities to facilitate 

success during [his] internship year.  Id. 

In its November 21, 2011 letter, the Committee recommended that Plaintiff complete the 

following milestones in order to address difficulties in testing and to improve his independent 

therapy skills: 

1. Continue to work with Dr. Lynch on his current fall semester case;  

2. Join Dr. Haight’s clinic team for credit;  

3. Join Dr. Roberts’ interdisciplinary evaluation team for credit;  

4. Assume primary therapist role for one behavioral family therapy case under Dr. 

Roberts’ supervision. “Dr. Roberts anticipates performing only a consultation role, 

give that your professional skill with this form of evaluation/therapy are currently 

at an intermediate level of proficiency.  Please view this requirement as a 

“capstone” experience in your selected area of expertise and long-term professional 

interest.”; and 

5. Assume primary evaluator role in two disability evaluations under the supervision 

of the ISU Psychology Clinic GTAs and the Clinic Director.  Id. 

In response, Plaintiff requested that the Committee modify milestone 4 to allow him to 

determine the nature of the case in which to practice intern-level autonomy and remove milestone 
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5.  Id.  The Committee granted Plaintiff’s request to modify milestone 4 but denied his request to 

remove milestone 5 stating:  

The Committee denied [Plaintiff’s] request, however, to remove the 

requirement to obtain further training in test administration.   Errors 

in test administration and inaccuracies of coding patient responses 

to test items were the primary reason for the dismissal from the 

externship site.  Moreover, testing will be an important part of the 

internship we hope [Plaintiff] will be offered for the 2012-2013 

internship year.  Since preparing [Plaintiff] for success at his 

internship is our primary educational goal for spring semesters, Item 

5, has been amended to include specific rehearsal and 

implementation of core cognitive and achievement tests for youth, 

rather than a repeat of the ADA testing for adults.  Accurate 

administration of these core tests will be required by all child-

oriented internship sites.  

Id.   

 Following Plaintiff’s dismissal from the Eastern Idaho Regional Medical Center, Plaintiff’s 

practicum supervisor, Dr. Lynch, noted additional professional concerns regarding Plaintiff’s 

clinical performance.  Def.’s Prop. Find. Fact and Concl. Law [Dkt. 178] at ¶ 18,19.  She observed 

that Plaintiff was resistant to feedback in clinical settings.  Id.  Specifically, Plaintiff flatly refused 

supervisor input and authority.  Id.   

That semester, because Plaintiff was dismissed from an externship, the Committee was 

compelled to give Plaintiff an unsatisfactory rating for his professional progress.  Id. at ¶ 20. 

3.  SPRING 2012, ISU CONTINUES REMEDIATION EFFORTS AND 

SUPPORTS PLAINTIFF IN PURSUING DOCTORAL DEGREE BY 

PROVIDING OPTIONS TO COMPLETE REQUIRED INTERNSHIP 

The following semester, Spring 2012, Plaintiff enrolled in two practicums supervised by 

Drs. Roberts and Haight.  Id. at ¶ 21.  During those practicums, Drs. Roberts and Haight observed 

that Plaintiff continued to resist supervisor feedback and demonstrated continued deficiencies in 

forming alliances with patients.  Id. at ¶ 22.  Thus, Plaintiff was notified that his professional 

progress remained unsatisfactory.  Id. at ¶ 24.   
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Also that semester, Plaintiff and the clinical faculty learned that Plaintiff did not match 

with an APPIC internship to which he applied before his dismissal from the Eastern Idaho Regional 

Medical Center.  Id. at ¶ 23.  The committee recognized that given the highly competitive nature 

of the internship match process, Plaintiff’s failure to match may have been for reasons other than 

Plaintiff’s communication with patients and difficulties in assuming the perspective of patients 

and supervisors.  Id. at ¶ 24.  Aware that Plaintiff was required to compete an internship to meet 

the requirements for the doctoral degree in clinical psychology, the Clinical faculty provided three 

internship paths to meet the requirement: Plaintiff could reapply to APPIC internships which 

would require the Committee to inform sites that specific professional competencies have yet to 

be remediated; propose and construct his own internship; or Plaintiff could propose and construct 

his own internship in China consistent with his career goals given his success in constructing his 

dissertation in China.  Id.    

The three paths to completing an internship the Committee provided to Plaintiff resulted 

from Dr. Roberts’ meeting with Plaintiff, Joyce Hammond-Perry, ISU’s affirmative action officer, 

and Shane Ostermeier from student affairs in May 2012 after Plaintiff requested that Dr. Roberts 

change his practicum grades.   Id. at ¶ 25.  During that meeting, Ms. Hammond-Perry suggested 

to Plaintiff that he remain at ISU to develop his clinical skills and reapply to an APPIC internship 

the following year.  Id.  Plaintiff flatly refused and did not return the ISU campus the following 

semester.  Id.    

 Instead, Plaintiff chose to pursue a self- constructed internship at the Cleveland Clinic.  Id. 

at ¶ 26.   He chose to do so despite his successful work on his dissertation in China that elicited a 

letter of recommendation from Dr. Roberts, the Clinical Training Committee’s original suggestion 

that Plaintiff apply to internships in which patient alliance formation would not be compromised 

by communication difficulties, and his self-proclaimed goal to gain employment in China.  
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Plaintiff was to begin his internship in January 2013 and his supervisor was to complete his first 

performance evaluation in April 2013.  Id. at ¶¶ 30, 32. 

4. SPRING 2013, ISU ADVOCATES FOR PLAINTIFF’S CONTINUED 

PLACEMENT AT THE CLEVELAND CLINIC IN ORDER TO ALLOW 

PLAINTIFF TO DEMONSTRATE HIS PROFESSIONAL COMPENTENCIES 

 Shortly after Plaintiff’s internship commenced, Plaintiff’s supervisor at the Cleveland 

Clinic communicated to Dr. Roberts that Plaintiff was performing far below her expectations and 

required intensive supervision inconsistent with the development level of a doctoral intern.  Id. at 

¶ 30.  Dr. Speer was able to make this judgment so quickly because Plaintiff had volunteered for 

Dr. Speer in the weeks leading up to his internship without the knowledge of ISU.  Tr. Vol. 3 – 

476:6-24.     

Upon learning of Dr. Speer’s concerns, ISU again advocated for Plaintiff.  Dr. Roberts 

recommended, for Plaintiff’s benefit, that Dr. Speer conduct a formal review with Plaintiff “sooner 

than the April target date for the first semester.”  Def.’s Prop. Find. Fact and Concl. Law [Dkt. 

178] at ¶ 30.  He thought it would be instructive for Plaintiff to see which competencies required 

improvement.  Id.  Dr. Speer accepted Dr. Roberts recommendation.   Id. at ¶ 31.  Dr. Speer 

conducted a formal review with Plaintiff using the APPIC competency rating form, as suggested 

by Dr. Roberts, to establish a baseline for improvement by Plaintiff.  Id.  Plaintiff was aware of 

Dr. Speer’s ratings and signed the review, which stated that Plaintiff would be reevaluated in April.  

Id.   

On April 1, 2013, Dr. Speer completed a formal review of Plaintiff’s performance at 

Cleveland Clinic.  Id. at 33.  In addition to Plaintiff’s failure to make progress in key competency 

areas, Dr. Speer indicated that Plaintiff as unaware of his own limitations and unable to 

independently perform assessments.  Id.  That combination, Dr. Speer stated, put Plaintiff at risk 

of causing harm to patients.  Id.   
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By letter, dated April 4, 2013, Dr. Speer stated to Dr. Roberts that she “directly and clearly 

discussed,” with Plaintiff, that “he has not made adequate progress and is unable to meet the 

demands of his placement…thus, [she was] left with no choice but to terminate the contract” and 

that she believed Plaintiff’s performance competencies put him at “significant risk to do harm to 

the families/patients he may work with in the future.”  Id. at ¶ 34.   

5.  ISU PERFORMS ITS DUTY AS GATEKEEPER TO PROTECT 

PATIENTS 

Shortly thereafter, the clinical faculty dismissed Plaintiff from the doctoral program for 

failure to make professional progress.  Id. at ¶ 37.  ISU believed that the content and reasoning 

provided in Plaintiff’s dismissal from the Cleveland Clinic precluded the faculty from responsibly 

and ethically allowing a continuation of an internship elsewhere when Plaintiff was only able to 

interact with patients with supervision inconsistent with his developmental level in the Program.  

Id. at ¶ 38. 

While Plaintiff contends he should be able to participate in internships until a patient is 

actually harmed, ISU’s role as gatekeeper and the subsequent gatekeeper institutions such as the 

licensing board and employers have a duty to ensure patients are never harmed.  Such gatekeeper 

roles would be ineffective and without purpose if they were to identify incompetent clinicians only 

after such clinicians had demonstrated records of harming patients.     

B. PLAINTIFF’S EXPERT WITNESSES TESTIMONY WAS RESULT ORIENTED 

AND INCONGRUENT WITH THE THEORIES UNDERWHICH THEY 

TESTIFIED AND DO NOT MERIT CREDIBILITY 

1.  DR. GERALD KOOCHER’S TESTIMONY WAS INCONSISTENT WITH THE 

FACTS PRESENTED  

Dr. Gerald Koocher’s testimony was at odds with the facts established at trial and 

demonstrated that he was woefully unfamiliar with ISU and the Program and inconsistent with the 
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findings of the APA accreditation teams.  Id. at ¶ 56.  Dr. Koocher also failed to specifically 

identify what rules or code were violated by ISU and spoke in generalities.   

Dr. Koocher testified that Plaintiff was unable to contest his dismissal.  Tr. Vol. 2 – 176:23-

25, 177:1-2.  The record demonstrates that Plaintiff contested his dismissal multiple times and each 

time he was heard, his argument was presented to University administrators with increasing 

authority.  Tr. Vol. 4 – 608:2-22; Exhibit 536.     

He testified Plaintiff did not receive a written plan of remediation.  Tr. Vol. 2 – 175:24-25.  

Plaintiff and ISU presented the written remediation plan provided by the Clinical Training 

Committee to Plaintiff on November 21, 2011.  Def.’s Prop. Find. Fact and Concl. Law [Dkt. 178] 

at ¶ 19,55; Exhibits 34, 503, 514; Tr. Vol. 1 – 67:2-4, 68:17-20; Vol. 3 – 498:21-25; 499:1-4.     

Dr. Koocher testified that when Plaintiff was dismissed from the Cleveland Clinic, ISU 

should have offered a remedial course of action.  Tr. Vol. 2 – 182:3-23.  The record demonstrates 

that Plaintiff did not intend to pursue a remedial course of action, but another internship with direct 

exposure to patients.  Def.’s Prop. Find. Fact and Concl. Law [Dkt. 178] at ¶ 35.  Further, prior to 

beginning his internship at the Cleveland Clinic, Plaintiff flatly refused to stay on campus to hone 

his professional skills.  Id. at ¶ 25.   

Dr. Koocher also testified that when Plaintiff was rejected from an externship supervised 

by an unaffiliated third party for perceived fluency concerns, ISU should have obtained a different 

externship for Plaintiff instead of assigning Plaintiff to teach additional classes.  Tr. Vol. 2 -181:1-

14.  Such testimony reflects Dr. Koocher’s lack of familiarity with ISU and the region it serves as 

unlimited externship sites do not exist in east Idaho.  Additionally, such testimony ignores the fact 

that Plaintiff’s assignment offered additional opportunities to acquire a command of 

communication skills.  Tr. Vol. 4 – 595:16-25, 596:1-25, 597:1-2.   
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Dr. Koocher testified that when Plaintiff was awarded a “U” in his externship and 

internship, ISU should have followed the Externship/Internship “U” policy in the handbook, 

despite the fact that such a policy did not and does not exist.  Tr. Vol. 2 – 192:2-25, 193:1-3.   

Finally, Dr. Koocher testified that Plaintiff had earned a Ph.D. when he completed his 

dissertation when, as Plaintiff and ISU agree, the Program requires the successful completion of a 

2,000-hour, eleven-month internship.  Tr. Vol. 2 – 184:24-25, 185:1-14; Def.’s Prop. Find. Fact 

and Concl. Law [Dkt. 178] at ¶ 24, 26; Tr. Vol. 3 – 513:9-25, 514:1-4.   

2.  DR. SHANNON CHAVEZ-KORELL’S TESTIMONY WAS INCONSISTENT 

WITH HER REPORT AND INAPPOSITE TO THE FACTS PRESENTED 

 Contrary to her testimony, Dr. Shannon Chavez-Korell, did not discuss nor reference 

intentional discrimination in her report.  Additionally, Dr. Chavez-Korell’s testimony as to actions 

that ISU should have taken were frankly, unrealistic.  For example, Dr. Chavez-Korell testified 

that when a practicum supervisor noted that some patients may not have returned for therapy with 

Plaintiff as a result of prejudice, ISU should have intervened and discussed the patients’ prejudices 

with the patients, if such prejudices even existed.  Tr. Vol. 2 -230:2-25.  Forcing any patient to 

continue treating with a clinician with whom they do not wish to continue treatment is absurd and 

likely illegal.   

Like Dr. Koocher, Dr. Chavez-Korrel testified, Plaintiff never received a formal 

remediation plan and Plaintiff did not have an opportunity to appeal his dismissal.  Tr. Vol. 2 – 

232:9-14, 234:10-12. These allegations are directly contradicted by the record.  Def.’s Prop. Find. 

Fact and Concl. Law [Dkt. 178] at ¶ 19, 55; Exhibits 34, 503, 514, 536; Tr. Vol. 1 – 67:2-4, 68:17-

20; Vol. 3 – 498:21-25, 499:1-4; Vol. 4 – 608:2-22.     
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3.  DR. LESLIE ZORWICK’S TESTIMONY WAS INCONSISTENT WITH HER 

REPORT AND SHE MISAPPLIED HER OWN THEORIES 

 Contrary to her testimony, Dr. Leslie Zorwick, did not discuss nor reference intentional 

discrimination in her report.  Despite assertions otherwise, she admitted that Samuel Gaertner and 

John Dovidio, the premier researchers and authors on aversive racism who coined the term 

“aversive racism,” have described the theory as “bias without intention.” Def.’s Prop. Find. Fact 

and Concl. Law [Dkt. 178] at ¶ 58; Tr. Vol. 2 – 320:19-25; 321:1-10.  Further, although aversive 

racism is a theory the psychology field only studies while considering differences across large 

groups of people and not individuals, Dr. Zorwick attempted to apply the theory to individuals in 

this matter.  Id. at ¶ 58; Tr. Vol. 2 – 320:3-8.  Additionally, when Dr. Zorwick used the word 

“intentional,” she was not using the legal term of art.  Id. at ¶ 58.    Psychologists do not use the 

term “intent” to denote or define motive in their research and in explaining theories of psychology 

such as aversive racism.  Id. at ¶ 58; Tr. Vol. 2 – 321:14-20.   

 Finally, Dr. Zorwick misapplies her analysis of aversive racism.  For example, she testified 

that a hallmark of aversive racism is ambiguity around decision-making.  Tr. Vol. 2 – 265:9-14.  

However, when Dr. Zorwick describes how that hallmark is relevant to this case, she does not 

describe any situation in which ISU faced ambiguity in decision-making.  See e.g.  Tr. Vol. 2 – 

274:18-25, 275:1-3.  Similarly, Dr. Zorwick misstates presented facts in an attempt to show that 

ISU used post-hoc justifications to uphold Plaintiff’s dismissal.  For example, Dr. Zorwick testified 

that Dr. Roberts could not have believed Plaintiff’s professional progress was unsatisfactory 

beginning in 2012 or 2013 because he wrote a letter of recommendation for Plaintiff.  Tr. Vol. 2 – 

298:5-11.  She fails to acknowledge however, that Dr. Roberts wrote his letter of recommendation 

for Plaintiff, in October 2011, before he became aware of the professional deficiencies displayed 

by Plaintiff at the Eastern Idaho Regional Medical Center.  Def.’s Prop. Find. Fact and Concl. Law 
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[Dkt. 178] at ¶¶ 11,16; Exhibits 44, 501.    Further, the reasons for Plaintiff’s dismissal were well 

documented over time and thus could not be made up to justify Plaintiff’s dismissal at the time of 

his dismissal. Def.’s Prop. Find. Fact and Concl. Law [Dkt. 178] at ¶¶ 3-9, 16-24, 30-34.       

C.  PLAINTIFF PRESENTED NO EVIDENCE OF DISCRIMINATION MUCH LESS 

INTENTIONAL DISCRIMINATION 

 In attempting to prove his case, Plaintiff offers several red herrings.  First, Plaintiff claims 

he was treated differently, on account of his national origin, from similarly situated students.  Here, 

Plaintiff only identifies students whose academic progress was deemed unsatisfactory.  Plaintiff 

was not similarly situated to such students because his academic performance was satisfactory.  

While Plaintiff identifies one student dismissed from a clinical site, the student was dismissed for 

professional malfeasance, absenteeism.  Further the student was not even enrolled in an externship 

at the time of his or her dismissal as demonstrated by his or her transcript.  Second, Plaintiff’s 

allegation that he could not identify other students dismissed from externships or internships is 

without merit.  Plaintiff was in possession of each student’s transcript which identifies the courses 

taken by a student, when the student took the course, and the grade received.  

 Third, Plaintiff asserts he was qualified to earn his Ph.D. because he had completed his 

dissertation.  The record demonstrates however, and Plaintiff acknowledges, that Plaintiff was 

required to complete a 2,000 hour, eleven-month internship to earn his degree.   

 Fourth, Plaintiff misrepresents evaluations regarding Plaintiff’s communication skills as 

direct evidence of discrimination.  The evaluations did not relate to Plaintiff’s national origin but 

his interactions with patients seeking mental health treatment.  Plaintiff offered no link between 

the statements of ISU faculty regarding his communication skills with patients and statements 

about China or its people, customs, culture, religious practices, or traditions. 
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 Finally, Plaintiff offered no evidence that indicates that ISU’s dismissal of Plaintiff for 

failure to make satisfactory progress was a pretext for discriminatory intent.   

D. SUBSTANTIVE DUE PROCESS IS NOT AT ISSUE IN THIS CASE  

 In an attempt to bolster his expert witnesses’ testimony, Plaintiff and his witnesses have 

seemingly, and incessantly, cited the substantive due process standard of review.  See Pl.’s Closing 

Argument Brief [Dkt. 177] at 17-25.  Such arguments should not be given credence as the only 

issue at hand is intentional discrimination under Title VI.   

II. 

CONCLUSION 

Mental health is as important as physical health.  Like medical doctors, clinical 

psychologists must be licensed to practice and professional licenses are generally required when 

the public is at a disadvantage in evaluating the quality of a service they expect to receive.  In order 

to be considered for a license, an accrediting institution or gatekeeper must represent that a 

professional candidate is worthy of a license.  It is up to the gatekeepers to ensure that a medical 

student incapable of successfully conducting a heart surgery does not become a heart surgeon – 

even if he can recite and describe a textbook surgery.   Similarly, it is up to all gatekeepers to 

ensure a doctoral clinical psychology student does not harm his patients when he is unable to 

complete appropriate diagnostic testing – even if he completed a dissertation.  Here, ISU upheld 

its duty and it respectfully requests that it be accorded the deference to make such academic 

decisions regarding the University, the Program, and future patients served by its graduates.    

 DATED this    1st day of April, 2019. 

 

  KELLY LAW, PLLC 

  

 By:    /s./Michael E. Kelly               

     Michael E. Kelly, Of the Firm 

       Attorneys for Defendant Idaho State University 
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CERTIFICATE OF SERVICE 

 

  I HEREBY CERTIFY that on this 1st day of April, 2019, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice of 

Electronic Filing to the following persons: 

 

Ronaldo A. Coulter 

Holly A. Sutherland 

Idaho Employment Law Solutions 

776 E. Riverside Dr., Suite 206 

PO Box 1833 

Eagle, ID 83616 

Telephone: (208) 672-6112 

Facsimile: (208) 672-6114 

ron@idahoels.com 

holly@bankruptcylawid.com 

Attorneys for Plaintiff 

 

 

 

   /s./Shannon M. Graham 

Shannon M. Graham 
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