
DEFENDANT IDAHO STATE UNIVERSITY’S OPPOSITION TO PLAINTIFF’S MOTION TO AMEND
COMPLAINT [Dkt. 22]- 1

Michael E. Kelly, ISB #4351
Jon T. Simmons ISB #5006
KELLY, TALBOY & SIMMONS, PA
380 E. Parkcenter Blvd., Suite 200
Post Office Box 856
Boise, Idaho  83701
Telephone  (208) 342-4300 
Facsimile   (208) 342-4344
2800.032\Resp to Pltfs Mot to Amend.wpd

Attorneys for Defendant Idaho State University

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

JUN YU

Plaintiff,

vs.

IDAHO STATE UNIVERSITY,

and 

JOHN/JANE DOES I through X, whose
true identities are presently unknown,

Defendants.

Case No. 4:15-cv-00430

DEFENDANT IDAHO STATE
UNIVERSITY’S OPPOSITION TO
PLAINTIFF’S MOTION TO AMEND
COMPLAINT [Dkt. 22]

I.
INTRODUCTION

Plaintiff Jun Yu filed his Complaint [Dkt. 1] on September 16, 2015 alleging that he was

wrongfully dismissed from the Defendant’s Clinical Psychology PhD. program without due process.

The Complaint contains three causes of action:  1) Violation of Title IV of the Civil Rights Act (42

USC §§ 2000(d) et seq.); 2) Fourteenth Amendment Procedural due process violation pursuant to
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1  There is a Stipulation and pending proposed Order in front of the Court to Amend the
Amended Case Management Order to allow the Defendant additional time to disclose its expert
witnesses.
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42 USC §1983; and 3) Negligent infliction of emotional distress under Idaho law.  Defendant filed

its Answer [Dkt. 6]on October 8, 2015 and then filed an Amended Answer [Dkt. 8] on October 16,

2015.  The parties filed a Stipulated Litigation Plan [Dkt. 16] on October 26, 2015.  The Court then

entered a Case Management Order [Dkt. 15] on November 6, 2015.  

Germane to this Motion, the Case Management Order set forth a December 30, 2015

deadline on all motions to join parties or amend pleadings.  

An Amended Case Management Order [Dkt. 19] was issued on January 27, 2016 extendng

the expert witness disclosure deadline for the Plaintiffs.1  To date, the parties have exchanged Initial

Disclosures and written discovery.  

Plaintiff’s original Complaint contain 181 paragraphs and fall within 2 specific categories

of allegations.  First and the most substantial are allegations regarding Defendant’s failure to provide

Plaintiff with due process and grievance procedures consistent with the Defendant’s policy and the

American Psychology Association (APA) and American Psychology Postdoctoral and Internship

Center (APPIC), both in developing an internship agreement and in dismissing Plaintiff from the

internship and then from Idaho State University.  Second, Plaintiff alleges that Defendant was

culturally incompetent and failed to take steps beyond what it would take with a native speaking

student in dealing with the Plaintiff.  

Plaintiff now seeks to amend the Complaint to add additional causes of action for the denial

of Fourteenth Amendment substantive due process rights; promissory estoppel; and thirteen various
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breach of contract claims related to the relationship between Plaintiff and Defendant.  

II.
ARGUMENT

Plaintiff cites to Federal Rules of Civil Procedure 15(a)(2) as the basis for seeking leave to

amend his Complaint.  Plaintiff also relies on this Court’s decision in Stephens v. Idaho Dept. of

Parks and Recreation, 2011 WL 6150641 (Dist. of Idaho 2011) knowing that he is obligated to show

good cause under Federal Rule of Civil Procedure 16(b)(4) because he is seeking to amend the

pleadings after the date specified in the Case Management Order.  As set forth in the Court’s

Decision in the Stephens matter, the “good cause” standard under Rule 16 focuses primarily on the

“diligence of the party seeking the amendment”.  Stephens v. Idaho Dept. of Parks and Recreation

at 2.

In an attempt to show that he acted with diligence, Plaintiff argues that he is relying on

discovery from the Defendant, the opinions of his retained experts, and legal research to formulate

the proposed amendments set forth in the 435 paragraph Amended Complaint.  While it is conceded

that the Plaintiff has made the effort to secure the testimony of the experts he anticipates utilizing

at trial, the factual allegations offered in the proposed Complaint differ little from the allegations set

forth in the original Complaint filed in September 2015.  There is no novel, unique or apparent

information developed from these retained experts that Plaintiff was not already armed with by the

December 30, 2015 amendment deadline.

In Plaintiff’s proposed First Amended Complaint, statements of fact alleging a contractual

relationship between Plaintiff and Defendant are offered in paragraphs 177-344.  Plaintiff had full

knowledge of each and every allegation in these paragraphs of the proposed Amended Complaint
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well before the filing of the Complaint in September 2015.  At a minimum, the facts which support

Plaintiff’s proposed contract claims were known before the Case Management Order deadline to file

motions to amend of December 30, 2015.  Plaintiff placed no reliance on either the written discovery

obtained from the Defendant or on his retained experts for this information or these factual

allegations.  

Plaintiff’s new substantive due process claim likewise sets forth no factual allegations that

would have been gleaned from Defendant’s discovery responses or the opinions set forth by his

retained experts.  As the Court is aware, the original Complaint already contains a procedural due

process cause of action.  The new due process claim does not arise out of any new evidence or

discovery Plaintiff has developed or learned of since December 30, 2015.  In fact, all the allegations

under Count IV of the proposed Amended Complaint are for all intents and purposes the same as

set forth under Count II, which is the existing due process cause of action in the original Complaint.

Count V in the proposed Amended Complaint is for promissory estoppel.  Paragraphs 368-

374 recite the allegations of this promissory estoppel cause of action.  A review of these allegations

clearly indicate that the facts contained within this claim were facts known to the Plaintiff prior to

September 2015 and prior to Plaintiff’s retention of any expert witnesses specifically for this lawsuit,

with the exception of paragraph 373, which only set forth a specific dollar damage amount.  

It is clear that the Plaintiff has not demonstrated good cause under Federal Rule of Civil

Procedure 16(b)(4).  Plaintiff’s proposed Motion does not explain why the newly proposed claims

could not have been brought prior to the deadline set forth in the Case Management Order for
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amendments of pleadings.  His reasoning for moving forward with this amendment is simply that

during the discovery phase it was determined to seek leave to amend the Complaint based on review

of discovery provided by Defendant, review of the opinions of Plaintiff’s experts, and by conducting

additional legal research.  This does not satisfy the requisite showing of “good cause” under Rule

16(b)(4). 

It is further noted that in the closing paragraph of Plaintiff’s Memorandum in Support of

Motion to Amend Complaint, it is requested that the Court approve the Motion and to serve the

additional named Defendants with Summonses and copies of the First Amended Complaint. (Pltfs.

Memorandum in Support, p. 19)  The Plaintiff’s First Amended Complaint does not name any

additional defendants in this lawsuit.  The only Defendant is, and per Plaintiff’s proposed Motion,

remains Idaho State University.  Based on the foregoing, the newly proposed due process claim

under U.S.C. 42 § 1983 is futile.  

III.
CONCLUSION

For the reasons set forth above, Defendant Idaho State University requests that the Court

deny Plaintiff’s Motion to Amend as he has failed to meet his burden under Rule 16 to show good

cause.

DATED this   2nd     day of May, 2016.

KELLY, TALBOY & SIMMONS, PA

By:        /s./Michael E. Kelly                                          
      Michael E. Kelly, Of the Firm
      Attorneys for Defendant Idaho State University
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2nd day of May, 2016, I electronically filed the foregoing
with the Clerk of the Court using the CM/ECF system which sent a Notice of Electronic Filing to
the following persons:

Ronaldo A. Coulter
Idaho Employment Law Solutions
776 E. Riverside Dr., Suite 240
Eagle, ID 83616
Telephone: (208) 672-6112
Facsimile: (208) 672-6114
ron@idahoels.com
Attorneys for Plaintiff

 :        /s./Michael E. Kelly                                               
Michael E. Kelly
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