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THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO 
 

 
JUN YU, 
 
   Plaintiff, 
v. 
 
IDAHO STATE UNIVERSITY, 
 
          and 
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 
                                            Defendants.  
______________________________________ 

) 
) 
) 
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Case No: 4:15-cv-00430-REB 
 
PLAINTIFF’S REPLY TO 
DEFENDANT IDAHO STATE 
UNIVERSITY’S OPPOSITON TO 
PLAINTIFF’S MOTION TO AMEND 
COMPLAINT [Dkt. 22] 

 

COMES NOW, Plaintiff, Mr. Jun Yu, (“Plaintiff” or “Mr. Yu”) by and through his 

counsel of record, Ronaldo A. Coulter of Idaho Employment Law Solutions, PLLC and submits 

this Plaintiff’s Reply to Defendant Idaho State University’s Opposition to Plaintiff’s Motion to 

Amend Complaint [Dkt. 22]. 

 PROCEDURAL POSTURE OF THE CASE 
 
Plaintiff adopts by incorporation herein the Introduction and Procedural Posture of the 

case as articulated in Dkt 22-1. Plaintiff adds the following additional facts. On April 8, 2016, 
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Plaintiff submitted his Motion to Amend Complaint Under F.R.C.P. 15(a)(2) and Dist. Idaho 

Loc. Civ.R. 15.1. On May 2, 2016, the Defendant submitted its Defendant Idaho State 

University’s Opposition to Plaintiff’s Motion to Amend Complaint [Dkt. 22] (Dkt. 27.)1 

PLAINTIFF’S REPLY 

An analysis of the Defendant’s Response leads one to a singular conclusion. Defendant 

maintains that Plaintiff did not meet the requisite good cause/due diligence standard as discussed 

in See Stephens v. Idaho Dept. of Parks and Recreation, 2011 WL 6150641 (D.Idaho, 2011). As 

a result of this alleged failure, the Defendant asks the Court to deny Plaintiff’s motion.  

a. Plaintiff Has Met the Good Cause /Due Diligence Standard That Allows the Court to 
Grant the Plaintiff’s Motion to Amend the Complaint 

 
As a preliminary but necessary step, plaintiff adopts and incorporates by reference pages 

2 of 20 through 6 of 20 of Plaintiff’s Memorandum in Support of Motion to Amend Complaint 

Under F.R.C.P.15(a)(2) and Dist. Idaho Loc.Civ.R.15.1. (Dkt. 22-1.)  The wholesale adoption of 

these pages is appropriate as it establishes with singular clarity how Plaintiff acted expeditiously 

to seek to amend the complaint once Plaintiff had the requisite factual information.  Contrary to 

the position taken in Defendant’s Response, Plaintiff relied on unique factual information in 

conjunction with the expert reports and the discovery provided by the Defendants. These 

additional facts when considered jointly and in their own light warranted the amending of the 

original complaint.  

Defendants have alleged that Plaintiff was aware of the relevant factual basis to seek to 

amend the complaint and add the substantive due process claim without reliance on additional 

facts.  Indeed it is Defendant’s position, F.R.C.P. 11 notwithstanding, that the “factual 

1 Dkt. 27, the “Defendant Idaho State University’s Opposition to Plaintiff’s Motion to Amend 
Complaint [Dkt. 22]”, will be referred to herein as the “Defendant’s Response”. 
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allegations offered in the proposed complaint differ little from the allegations set forth in the 

original complaint filed in September 2015.”2 (Dkt. 27 p. 3 of 6.) 

The Defendant’s position lacks merit, as a discussion of the new Count Four will 

illustrate. In Count Four, Plaintiff alleges that he was denied substantive due process.  The facts 

supporting this allegation are stated in paragraphs 363-367 of Dkt. 22-2.  These facts allege that 

the Defendants actions in making decisions regarding Plaintiff were: (1) arbitrary and capricious, 

and (2) a substantial departure from academic norms.  It cannot be doubted that these allegations 

greatly differ from the facts supporting the allegation of denial of Plaintiff’s procedural due 

process rights. Armed with  the expert opinions of  Dr. Gerald P. Koocher, Dr. M. Leslie Wade 

Zorwick and Dr. Shannon Chavez-Korell, Plaintiff now possessed additional  facts needed to in 

good faith, amend the original complaint to allege a violation of Mr. Yu’s substantive due 

process rights and not run afoul of the F.R.C.P 11(b)(1)-(3). Had Plaintiff lacked the additional 

facts provided by Plaintiff’s experts who relied upon factual information that was provided by 

2 (b) Representations to the Court. By presenting to the court a pleading, written motion, or other 
paper--whether by signing, filing, submitting, or later advocating it--an attorney or unrepresented 
party certifies that to the best of the person's knowledge, information, and belief, formed after an 
inquiry reasonable under the circumstances: 

 
(1) it is not being presented for any improper purpose, such as to harass, cause 
unnecessary delay, or needlessly increase the cost of litigation; 
 
(2) the claims, defenses, and other legal contentions are warranted by existing law or by a 
nonfrivolous argument for extending, modifying, or reversing existing law or for 
establishing new law; 
 
(3) the factual contentions have evidentiary support or, if specifically so identified, will 
likely have evidentiary support after a reasonable opportunity for further investigation or 
discovery;  

 

Rule 11. Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions, 
FRCP Rule 11 
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both the Plaintiff and Defendant to form their opinions, Plaintiff would not have the necessary 

facts to allege a violation of Plaintiff’s substantive due process rights. 

The Defendant’s position lacks merit, as a discussion of the new Count Five will also 

illustrate. In Count Five, Plaintiff alleges that Defendant must allow Plaintiff to complete his 

internship in China, which would satisfy his only remaining requirement for Plaintiff to earn his 

doctorate in Clinical Psychology.  The facts supporting this allegation are stated in paragraphs 

368-374 of Dkt. 22-2. It is a fundamental rule of pleading that an alleged claim must contain 

sufficient factual matter to “state a claim to relief that is plausible on its face.” Atlantic City v. 

Twombly, 550 U.S. at 570, 127 S. Ct. 1955. “A claim has facial plausibility when the plaintiff 

pleads factual content that allows the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged.” Id. at 556, 127 S. Ct. 1955.  Where a student, faculty member, 

or parent, sues an academic institution, these Plaintiff’s have an increased burden. In Regents of 

University of Michigan v. Ewing, 106 S.Ct. 507, 474 U.S. 214 (U.S.Mich., 1985), as the Court 

did in the earlier procedural due process case of Board of Curators of the University of Missouri 

v. Horowitz, 435 U.S. 78, 98 S.Ct. 948 (1978), the Court reaffirmed its emphasis on giving 

deference to the professional judgment of the academic community in making academic 

decisions. Nevertheless, the Court allowed that the deference would not stand should it be 

established that: (1) the academic institution had acted in an arbitrary and capricious manner, or 

(2) the academic institution’s actions were shown to be “a substantial departure from accepted 

academic norms as to demonstrate that the person or committee responsible did not actually 

exercise professional judgment.” University of Michigan v. Ewing at S.Ct. 513, U.S.214. As with 

the allegation of a violation of Plaintiff’s substantive due process rights, armed with the expert 

opinions of  Dr. Gerald P. Koocher, Dr. M. Leslie Wade Zorwick and Dr. Shannon Chavez-
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Korell, as well as the discovery provided by Defendant, Plaintiff obtained new and relevant facts.  

Plaintiff now possessed additional facts needed to in good faith, amend the original complaint to 

allege that the Defendant is prohibited from preventing Plaintiff from completing his remaining 

requirement by completing an internship in his native China.  

Finally, Defendant states that bringing the contract claims at this point in the litigation is 

in violation of the good cause/due diligence requirement. Defendants assert that “Plaintiff had 

full knowledge of each and every allegation in these paragraphs of the proposed Amended 

Complaint well before the filing of the Complaint in September 2015.” (Dkt. 27 pp. 3 of 6 and 4 

of 6.)  The initial pleading in this case is Dkt.1, which is devoid of any claim for breach of 

contract. Plaintiff was aware that the basic relationship between a student and an academic 

institution is contractual in nature. Nevertheless, because a formal contract is rarely prepared 

between a student and the institution of higher education in which he is enrolled, “the general 

nature and terms of the agreement are usually implied with specific terms to be found in the 

university bulletins and other publications; custom and usages can also become specific by 

implication.”  Wickstrom v. North Idaho College, 111 Idaho 450, 452 (1986)(citations omitted).  

Given the holdings in Horowitz and Ewing where an academic decision is being contested unless 

Plaintiff can: (1) meet the arbitrary and capricious standard or (2) the substantial departure from 

academic standard, there can be no breach of contract. As previously stated herein, until Plaintiff 

had facts that supported the holdings of Horowitz and Ewing where the decisions of an academic 

institution would not be given deference, alleging breach of contract in any form would 

constitute harassment of the Defendant which is prohibited by F.R.C.P. 11(b)(1). Once Plaintiff 

had the facts to move forward, Plaintiff included the allegation of breach of contract. The factual 

pleading was done in detail to give the Defendant notice of what the claim is about providing the 
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Defendant sufficient information to draft a thoughtful and well-crafted answer; and, to allow the 

Plaintiff to connect the facts to the necessary elements to sustain Plaintiff’s claim.  

In Plaintiff’s Memorandum in Support of Motion to Amend Complaint Under F.R.C.P. 

15(a)(2) and Dist. Idaho Loc.Civ. R.15.1(Dkt. 22-1 p.19 of 44) as noted by the Defendant in Dkt. 

27 p. 5of 6), Plaintiff requested that the Court “approve its Motion to Amend Complaint and 

grant Plaintiff leave to file its first amended complaint and to serve the additional named 

Defendants with summonses and copies of the first amended complaint.” (Emphasis added.)  As 

Plaintiff had not moved to join any additional Defendants, this request is an error. Should 

Plaintiff’s request to amend the complaint be granted, Plaintiff seeks only to serve the named 

Defendant, Idaho State University.  At present, Plaintiff has no evidence nor is Plaintiff currently 

aware of any facts that would allow him to seek to amend the complaint to join new defendants. 

Defendant asserts that “Based on the foregoing, the newly proposed due process claim under 

[sic] U.S.C 42 § 1983 is futile” Id.  However, the Defendant does not cite any case explaining the 

futility of bringing the 42 U.S.C. § 1983 claim in the present litigation or the futility of the claim 

itself.  

Absent Title VI or a waiver, this Court would not have jurisdiction to hear a 42 U.S.C. 

1983 claim against the Defendant. The law would consider the Defendant to be an arm of the 

state and protected from being sued in federal court by the Eleventh Amendment. Sadid v. Idaho 

State University, 837 F.Supp.2d 1168, 1172 (D.Idaho, 2011). However, this Court has 

jurisdiction to hear the claim of a private individual under Title VI. This Court has subject matter 

jurisdiction pursuant to 28 U.S.C. §§ 1331, 1332, 1343, and 1367.3 Pursuant to 28 U.S.C. §§ 

3 28 U.S.C 1367(a) reads as follows: 
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2201 and 2202, this Court has jurisdiction to declare the rights of the parties and grant all further 

relief deemed necessary and proper in this matter .4  Therefore, and by process of elimination, 

Defendant’s claim that the new substantive due process claim is “futile” must be based on either 

a violation of F.R.C.P. 8(a) or F.R.C.P. 12(b)(6) or some other affirmative defenses. Plaintiff, 

adopts Dkt. 22-1 and incorporates its arguments asserting that all of Plaintiff’s new allegations 

satisfy the pleading requirements of F.R.C.P. 8(a) and F.R.C.P. 12(b)(6). As Plaintiff has 

satisfied the requirements to have the Court grant his motion to amend the complaint, any alleged 

futility of the substantive due process allegation must be entertained if and when the Defendant 

seeks to have the allegation dismissed.  Sadid v. Vailas, 2011 WL 6145699, at *2 

(D.Idaho,2011). 

CONCLUSION  

Through Dkt. 22-1 and this Reply, Mr. Yu has demonstrated that he has met the good 

cause/due diligence requirement necessary to amend the complaint as requested.  Therefore, Mr. 

Yu respectfully requests that this Court grant Mr. Yu’s motion to amend his complaint. 

 

DATED this 5th day of May, 2016. 

Respectfully Submitted, 

Except as provided in subsections (b) and (c) or as expressly provided otherwise by 
Federal statute, in any civil action of which the district courts have original jurisdiction, 
the district courts shall have supplemental jurisdiction over all other claims that are so 
related to claims in the action within such original jurisdiction that they form part of the 
same case or controversy under Article III of the United States Constitution. Such 
supplemental jurisdiction shall include claims that involve the joinder or intervention of 
additional parties. 

 
4 See Alexander v. Sandoval, 532 U.S. 275, 280-81, 121 S. Ct. 1511, 1516, 149 L. Ed. 2d 517 
(2001). 
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     IDAHO EMPLOYMENT LAW SOLUTIONS  
             
      _/s/___________________________________                            
      R.A. (RON) COULTER 
      Attorney for Plaintiff 
 
 

CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that on this  5th  day of May, 2016, I caused to be served a true and correct 
copy of the foregoing Plaintiff’s Reply to Defendant Idaho State University’s Opposition to 
Plaintiff’s Motion to Amend Complaint [Dkt. 22]to: 
 
MICHAEL E.KELLY ISB # 4351 
380 E. PARKCENTER BLVD., SUITE 200 
POST OFFICE BOX 856 
BOISE, ID 83701 

 
 
 

 
 

(  )  U.S. Mail 
(  )  Hand Delivery 
(  )  Certified Mail, Return Receipt 
       Requested 
(  )  Overnight Mail 
(  )  Facsimile: (208) 342 4344 
(X)  Electronic Mail: (ECF) 
mek@ktslawoffice.com 
 

NATHAN S.OHLER ISB# 8502 
380 E. PARKCENTER BLVD., SUITE 200 
POST OFFICE BOX 856 
BOISE, ID 83701 
 

(  )  U.S. Mail 
(  )  Hand Delivery 
(  )  Certified Mail, Return Receipt 
       Requested 
(  )  Overnight Mail 
(  )  Facsimile: (208) 342 4344 
(X)  Electronic Mail: (ECF) 
nso@ktslawoffice.com 
 

 
IDAHO EMPLOYMENT LAW SOLUTIONS 

 
    __/s/_________________________________ 
    R. A. (RON) COULTER 
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