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and  
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  Defendants. 

  
Case No. 4:15-cv-00430 
 
MEMORANDUM IN SUPPORT OF 
DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT 
 

 
INTRODUCTION 

 Defendant Idaho State University (“ISU”) submits this memorandum in support of its 

Motion for Summary Judgment.  As established below, ISU there are no factual issues in dispute 

regarding the timeliness of Plaintiff’s claims and ISU’s status as an arm of the State of Idaho 

entitled to the immunity from suit under the Eleventh Amendment to the U.S. Constitution.  

Consequently, ISU is entitled to judgment as a matter of law on all Plaintiffs claims, both 

asserted and pending, and its Motion for Summary Judgment should be granted. 
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FACTUAL BACKGROUND 

 
 Plaintiff is a Chinese citizen who, between 2008 and 2013, was enrolled as an 

international student in ISU’s clinical psychology doctoral program.  Plaintiff was dismissed 

from the ISU program following his expulsion from an internship he had created at the 

Cleveland Clinic Center for Autism.  His dismissal from the Cleveland Clinic internship 

occurred in April 2013, and his dismissal from the ISU program itself occurred in May of that 

year.  Approximately two years and four months following his dismissal, Plaintiff filed the 

present action (in September of 2015), claiming that he was discriminated against and denied 

educational opportunities on account of his race and national origin. 

 The substantive merits of Plaintiff’s claims are, at best, completely lacking.  As a 

threshold matter, one of Plaintiff’ chief complaints has been the lack of due process procedures 

in the agreement governing the Cleveland Clinic internship.  What Plaintiff fails to highlight 

among those contentions is that the non-standard Cleveland Clinic internship was created and 

proposed by him, not ISU.  More significantly, Plaintiff was clearly apprised of that limitation 

and ISU’s concern with it prior to his proceeding with the internship and Plaintiff twice, in 

writing, acknowledged that limitation and the fact that he could be summarily dismissed from the 

Cleveland Clinic internship with no grievance procedure.  He nonetheless knowingly chose to 

continue at his peril. 

In addition, the deficiencies Plaintiff displayed in the clinical setting that ultimately 

resulted in his expulsion from the Cleveland Clinic internship, had been previously brought to 

his attention at ISU, by multiple educators over a period of years, but Plaintiff chose to ignore or 

discount that feedback.  In fact, Plaintiff had previously filed a complaint with the Idaho Human 

Rights Commission that related, in large part, to his prior dismissal from a clinical externship.  In 
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that complaint, Plaintiff alleged discrimination of the very type asserted in this case on the part 

of ISU and its adjunct faculty.  That complaint was thoroughly investigated and the Commission 

reached a finding of no discrimination whatsoever. 

The facts that relate directly to the present motion, however, are extremely simple and all 

undisputed.  Each of the claims asserted in Plaintiff’s complaint have two-year statute of 

limitations periods.  Plaintiff became aware of his dismissal from the ISU program in May of 

2013.  Prior to his receiving notice of that dismissal, he began to experience distress and concern 

over his ability to remain at ISU; distress of the very type that forms the basis of his claim for 

negligent infliction of emotional distress.  Notwithstanding the foregoing, he did not file his 

complaint until September of 2015, approximately four months after the statute of limitations 

periods had expired on those claims. 

Further, the District Court for the District of Idaho has, on two prior occasions, concluded 

that ISU is an arm of the state of Idaho, thereby being entitled to the immunities afforded a state 

entity under the Eleventh Amendment.  For that simple reason, ISU is immune from liability on 

all of the claims asserted or attempted to be asserted by Plaintiff in this case, other than the Title 

VI claim for which the statute of limitations period had expired.  

 For a full recitation of the background facts and the undisputed material facts pertinent to 

ISU’s Motion for Summary Judgment, which contains citations to the facts in the record, please 

see the separate Statement of Undisputed Material Facts filed concurrently herewith. 

ARGUMENT 
 
A. Standard of Review. 
 

Summary judgment is appropriate where a party can show that, as to any claim or 

defense, “there is no genuine dispute as to any material fact and the movant is entitled to 
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judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  One of the principal purposes of the 

summary judgment “is to isolate and dispose of factually unsupported claims . . . .”  Celotex 

Corp. v. Catrett, 477 U.S. 317, 323-24 (1986).   It is “not a disfavored procedural shortcut,” but 

is instead the “principal tool[ ] by which factually insufficient claims or defenses [can] be 

isolated and prevented from going to trial with the attendant unwarranted consumption of public 

and private resources.”  Id. at 327.  

“[T]he mere existence of some alleged factual dispute between the parties will not defeat 

an otherwise properly supported motion for summary judgment.” Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 247-48 (1986).  Rather, there must be a genuine dispute as to any material 

fact – a fact “that may affect the outcome of the case.”  Id. at 248. 

The evidence must be viewed in the light most favorable to the non-moving party, and 

the Court must not make credibility findings.  Id. at 255. Direct testimony of the non-movant 

must be believed, however implausible.  Leslie v. Grupo ICA, 198 F.3d 1152, 1159 (9th Cir. 

1999). On the other hand, the Court is not required to adopt unreasonable inferences from 

circumstantial evidence. McLaughlin v. Liu, 849 F.2d 1205, 1208 (9th Cir. 1988). 

The moving party bears the initial burden of demonstrating the absence of a genuine 

dispute as to material fact. Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001) (en banc). 

To carry this burden, the moving party need not introduce any affirmative evidence (such as 

affidavits or deposition excerpts) but may simply point out the absence of evidence to support 

the nonmoving party’s case.  Fairbank v. Wunderman Cato Johnson, 212 F.3d 528, 532 (9th 

Cir.2000). 

This shifts the burden to the non-moving party to produce evidence sufficient to support a 

jury verdict in his favor.  Deveraux, 263 F.3d at 1076. The non-moving party must go beyond the 
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pleadings and show “by her [ ] affidavits, or by the depositions, answers to interrogatories, or 

admissions on file” that a genuine dispute of material fact exists.  Celotex, 477 U.S. at 324. 

B. Plaintiff Failed To Assert His Claim For Discrimination Under Title VI (Count One) 
And His Claim For Intentional Infliction Of Emotional Distress (Count Three) 
Within The Applicable Statute Of Limitations Period. 
 
1. Plaintiff’s Title VI Claim is Time-Barred. 

 
In federal civil rights cases, courts look to the state statute of limitations for personal 

injury actions in the forum state.  See Wilson v. Garcia, 471 U.S. 261, 266-67 (1985).  In Idaho, 

that statute of limitations is found in Idaho Code § 5-219, which provides a two year limitations 

period.   

Federal law, however, controls questions relating to accrual of federal causes of action. 

E.g., Elliott v. Union City, 25 F.3d 800, 801-02 (9th Cir. 1994.)  See also Newcomb v. Ingle, 827 

F.2d 675, 678 (10th Cir.1987) (overruling Clulow v. Oklahoma, 700 F.2d 1291 (10th Cir.1983) 

and DeVargas v. Montoya, 796 F.2d 1245 (10th Cir.1986)).  It is settled that a civil rights action 

accrues when the plaintiff knows or has reason to know of the injury which is the basis of the 

action.  Kimes v. Stone, 84 F.3d 1121, 1128 (9th Cir. 1996); Gentry v. Resolution Trust Corp., 

937 F.2d 899, 919 (3d Cir.1991); Amburgey v. Cohart Refractories Corp., 936 F.2d 805, 810 

(5th Cir.1991); Ching v. Mitre Corp., 921 F.2d 11, 14 (1st Cir.1990); Kline v. North Texas State 

Univ., 782 F.2d 1229, 1232 (5th Cir.1986). 

In this case, it is absolutely undisputed that Plaintiff had knowledge of his dismissal from 

the ISU program in May of 2013.  (See Statement of Undisputed Material Facts, ¶28.)  The two 

year limitations period, therefore, would have run in May of 2015.  Plaintiff’s Complaint was 

not, however, filed until September 16, 2015, or approximately four months late.  (See 

Complaint (Dkt. 1).) 
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In his Complaint, Plaintiff boldly alleges that:  

[t]he last and final act of discrimination occurred when as required, 
Mr. Yu exhausted administrative remedies provided by ISU and 
the Graduate Counsel denied Plaintiff’s appeal; see Sirpal v. Univ 
of Miami, 684 F.Supp.2d 1349,1360 (S.D. Fla 2010)   

 
(Id., ¶13 and fn.2.)1 

Unfortunately, even though Plaintiff cites a decision from a federal district court case 

(Sirpal) for the above proposition that his discrimination claim did not accrue until he had 

“exhausted his administrative remedies” and the Graduate Counsel denied his appeal, the Sirpal 

decision from the Southern District of Florida was very clearly applying a Florida state law 

principle of accrual to a Florida state law breach of contract claim, citing several Florida 

state law decisions for authority.  See Sirpal, supra at 1360 (citing Gamma Phi Chapter of Sigma 

Chi Fraternity v. Univ. of Miami, 718 So.2d 910, 910 (Fla. 3d DCA 1998); Montalvo v. Univ. of 

Miami, 705 So.2d 1042, 1043 (Fla. 3d DCA 1998) and Pushkin v. Lombard, 279 So.2d 79, 82 

(Fla. 3d DCA 1973)).  Such principle of accrual and exhaustion finds absolutely no support in 

federal law, particularly as it relates to claims of discrimination under Title VI. 

As noted by one federal court on this issue: 

Courts … squarely hold that litigants need not exhaust their 
administrative remedies prior to bringing a Title VI claim in 
federal court.  Doe on Behalf of Doe v. St. Joseph’s Hospital, 788 
F.2d 411, 426 (7th Cir.1986); Chowdhury v. Reading Hospital and 
Medical Center, 677 F.2d 317, 320-22 (3d Cir.1982), cert. denied, 
463 U.S. 1229, 103 S.Ct. 3569, 77 L.Ed.2d 1411 (1983); Crest 
Street Community Council v. North Carolina Department of 
Transportation, 598 F.Supp. 258, 265-66 (M.D.N.C.1984), rev'd 
on other grounds, 769 F.2d 1025 (4th Cir.1985), rev'd, 479 U.S. 6, 

                                                            
1 Plaintiff also alleges that he was “required” by ISU to pursue an internal appeal of his dismissal 
as some sort of precursor to filing this case.  (See Id.)  That is simply not the case, and in any 
event, ISU submits that it could not dictate the requirements of federal law of accrual of a Title 
VI claim.  In reality, the ISU procedures in place at the time clearly stated that students receiving 
letters of dismissal would automatically be dropped from all courses regardless of whether they 
chose to appeal.  (See Statement of Undisputed Material Facts, ¶29.) 

Case 4:15-cv-00430-REB   Document 32-1   Filed 09/01/16   Page 6 of 12



MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR SUMMARY JUDGMENT - 7 
 

107 S.Ct. 336, 93 L.Ed.2d 188 (1986); Concerned Tenants 
Association v. Indian Trails Apartments, 496 F.Supp. 522, 527 
(N.D.Ill.1980). We agree with the reasoning of these courts. 

 
Neighborhood Action Coalition v. City of Canton, Ohio, 882 F.2d 1013, 1015 (1999) (emphasis 

added).  ISU is entitled to summary judgment on Plaintiff’s Title VI claim on the ground that it is 

clearly time-barred. 

2. Plaintiff’s State Law Claim for Negligent Infliction of Emotional Distress is 
Also Time-Barred. 

 
Idaho law is settled regarding the accrual of a cause of action relating to personal injury 

for purposes of Idaho Code § 5-219: 

Under I.C. § 5-219(4), a cause of action is deemed to "accrue" at 
the time of the occurrence, act or omission complained of.  
However, in interpreting that statute, this Court held in Stephens v. 
Stearns, 106 Idaho 249, 254, 678 P.2d 41, 46 (1984), and Blake v. 
Cruz, 108 Idaho 253, 260, 698 P.2d 315, 322 (1985), that “the 
statute of limitations does not begin to run against a negligence 
action until some damage has occurred.”  In Blake v. Cruz, this 
Court held, in another birth defect case, that the fact of damage in a 
wrongful birth/defective birth arises when the defective child is 
born.  In this case, Cosgrove was born on December 17, 1975, with 
the defective hand and arm.  Her mother, plaintiff Winfree, began 
to incur medical expenses shortly thereafter in 1976. 

 
Cosgrove v. Merrell Dow Pharmaceuticals, Inc., 117 Idaho 470, 475, 788 P.2d 1293, 1298 

(1989) (emphasis added). 

 In the present case, the facts are not in dispute that Plaintiff began to experience distress 

that he would be dismissed from the ISU program before that actual dismissal had even occurred 

in May of 2012.  (See Statement of Undisputed Material Facts, ¶27.)  There is no principle of 

state or federal law that would toll the running of the two-year limitations period on Plaintiff’s 

state law tort claim.  ISU’s Motion for Summary Judgment on that issue should be granted. 

C. ISU Is Immune From Liability On All Of Plaintiff’s Claims Other Than That 
Brought Under Title VI. 
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The Eleventh Amendment provides that the “judicial power of the United States shall not 

be construed to extend to any suit in law or equity, commenced or prosecuted against the United 

States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”  U.S. 

Const., Amend. Xl.  States are protected by the Eleventh Amendment from suits by citizens in 

federal court unless the defendant waived immunity or Congress has exercised its Fourteenth 

Amendment power to override immunity. T.M. v. S.F. Unified Sch. Dist., 2010 U.S. Dist. LEXIS 

3794 (N.D. Cal. 2000) (citing Seminole Tribe v. Florida, 517 U.S. 44, 116 S. Ct. 1114, 134 L. 

Ed. 2d 252 (1996); Will v. Michigan Dep’t of State Police, 491 U.S. 58, 109 S. Ct. 2304, 105 L. 

Ed. 2d 45 (1989)). 

Notwithstanding the fact that the District Court for the District of Idaho has twice 

concluded that ISU is an arm of the State of Idaho for purposes of analyzing the application of 

the Eleventh Amendment, Plaintiff has nonetheless sought to assert claims against ISU in federal 

court of a nature that are clearly prohibited and for which there has been no waiver.  Those 

claims include all claims pending other than his claim for discrimination under Title VI, and all 

claims he seeks to assert by way of his pending motion for leave to amend his complaint. 

1. ISU is an Arm of the State of Idaho. 
 

There is no question that ISU is an “arm of the State of Idaho” for purposes of an 

Eleventh Amendment analysis.  That conclusion was originally reached in Ferguson v. Greater 

Pocatello Chamber of Commerce, Inc., 647 F.Supp. 190 (D. Idaho 1985), and reaffirmed more 

recently in Sadid v. Idaho State University, 837 F.Supp.2d 1168 (D. Idaho 2011).  In Sadid, the 

plaintiff argued that there had been sufficient changes in the manner in which ISU conducted its 

business between the time of that case and the time when Ferguson was decided, that merited a 

different conclusion.  The court flatly disagreed:  
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Although ISU is an entity that experiences a certain amount of 
autonomy deriving from its ability to generate non-state revenues 
and its designation as an “independent legal entity,” the balance of 
the Mitchell factors demonstrate that it is an arm of the State of 
Idaho. As in Ferguson, this Court finds that ISU is immune 
from suit in federal court, particularly because of the " ' impact' 
on the State treasury" a judgment against it would have. Ferguson, 
647 F.Supp. at 192.  

 
Id. at 1174 (emphasis added). 
 

2. ISU is Not a “Person” Within the Meaning of 42 U.S.C. § 1983 or, in Other 
Words, is Immune From Liability Under That Statute Pursuant to the 
Eleventh Amendment. 

 
In Count Two of Plaintiff’s Complaint, he asserts a claim for “deprivation of 

constitutional rights under color of state law [in] violation of … Title 42 U.S.C. § 1983.”  (See 

Dkt. 1, p.22.)  Section 1983 provides:  

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper 
proceeding for redress … .  

 
42 U.S.C. § 1983 (emphasis added). 

In the now famous case of Monell v. Department of Social Services of the City of New 

York, 436 U.S. 658 (1978), the Court concluded that local government units such as school 

boards and municipal corporations are “persons” under Section 1983 and thus subject to liability 

for violation of civil rights.  The distinction between local entities and state entities is 

appropriate, as the Eleventh Amendment immunizes only state entities.  Consequently, Monell 

limited its “person” analysis to “local government units which are not considered part of the 

State for Eleventh Amendment purposes.”  Id. at 690, n.54. 
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In a subsequent case, the Supreme Court emphasized the foregoing distinction between 

local and state government units in Monell and asserted that neither the language nor the history 

of Section 1983 evidences any congressional intention to abrogate the states’ immunity.  See 

Quern v. Jordan, 440 U.S. 332 (1979).  Reading Monell and Quern together, the clear conclusion 

is that local government units are “persons” subject to suit under Section 1983 and are not 

immune from liability under the Eleventh Amendment, while state agencies are not “persons” 

under Section 1983 and are immune from liability under the Eleventh Amendment.  Those 

questions are two sides of the same analysis.   

As the Court phrased it in another case decided the same day as Quern, the issue in any 

given case is whether the entity in question “is to be regarded as a political subdivision,” of the 

state (and thus not immune), or as “an arm of the state subject to its control” (and thus immune).  

Lake County Estates v. Tahoe Regional Planning Agency, 440 U.S. 391, 401-02 (1979).  Thus, it 

is now well established that Claims under 42 U.S.C. § 1983 are limited by the scope of the 

Eleventh Amendment.  Doe v. Livermore Nat 'l Lab, 131 F.3d 836 (9th Cir. 1997). 

In the present case, as set out above, whether ISU is an arm of the State of Idaho is a 

question that has already been answered.  As the Court in Sadid held, “ISU's Eleventh 

Amendment immunity has not been abrogated by congressional authorization. ‘We cannot 

conclude that § 1983 was intended to disregard the well-established immunity of a State from 

being sued without its consent.’”  Sadid supra at 1175 (quoting Will v. Mich. Dept. of State 

Police, 491 U.S. 58, 67 (1989)).  ISU’s motion for summary judgment on Plaintiff’s Section 

1983 claim should be granted. 

3. Plaintiff’s Claim for Negligent Infliction of Emotional Distress and Proposed 
Claims for Breach of Contract are Likewise Barred by the Eleventh 
Amendment. 
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For the same reason, ISU is immune from suit in federal court under the Eleventh 

Amendment on Plaintiff’s state law claim for negligent infliction of emotional distress (Count 

Three).  It is also immune from liability on Plaintiff’s proposed claims for breach of contract that 

he seeks to add by way of the Motion for Leave to Amend currently pending before the Court.  

That precise issue was addressed by the Supreme Court in Regents of the University of 

California v. Doe, 519 U.S. 425 (1997).  In that case, the plaintiff (a citizen of New York) sued 

the Regents of the University of California, contending, among other things, that the university 

had agreed to employ him and then breached that agreement.  Id. at 426.   

Although the plaintiff in the case had alleged multiple claims, the court only analyzed the 

impact of Eleventh Amendment immunity on his breach of contract claims.  Id.  The court 

concluded that the claims against the Regents of the University were precluded by Eleventh 

Amendment immunity from suit.  Id. at 431.  The same conclusion is inescapable in this case 

regarding all of Plaintiff’s claims other than that asserted under Title VI.  ISU’s Motion for 

Summary Judgment should be granted. 

CONCLUSION 

 Based upon the foregoing, Defendant Idaho State University is entitled to judgment on all 

of Plaintiff’s claims as a matter of law.  It respectfully requests that its Motion for Summary 

Judgment be granted. 

 DATED this    1st  day of September, 2016. 
 
  KELLY, TALBOY & SIMMONS, PA 
  
 By:    /s./Michael E. Kelly               

     Michael E. Kelly, Of the Firm 
       Attorneys for Defendant Idaho State Police 
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CERTIFICATE OF SERVICE 
 
  I HEREBY CERTIFY that on this 1st day of September, 2016, I electronically filed the 
foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice of 
Electronic Filing to the following persons: 

 
Ronaldo A. Coulter 
Emile Loza de Siles 
Idaho Employment Law Solutions 
776 E. Riverside Dr., Suite 240 
Eagle, ID 83616 
Telephone: (208) 672-6112 
Facsimile: (208) 672-6114 
ron@idahoels.com 
Attorneys for Plaintiff 

 

 
 

   /s./Michael E. Kelly                                                                    
Michael E. Kelly 
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