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THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO 
 

 
JUN YU, 
 
   Plaintiff, 
v. 
 
IDAHO STATE UNIVERSITY, 
 
          and 
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 
                                            Defendants.  
______________________________________ 
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Case No: 4:15-cv-00430-REB 
 
PLAINTIFF’S RESPONSE TO 
DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT FILED ON 
SEPTEMBER 1, 2016 (Dkt. 32) 

 
I 

INTRODUCTION 

This matter comes before the Court on Defendant’s motion for summary judgment filed 

on September 1, 2011 (Dkt 32). The case arises from the previous educational relationship 

between Defendant Idaho State University (“Defendant” or “ISU”) and Plaintiff Mr. Jun Yu 

(hereinafter “Plaintiff” or “Mr. Yu). This responsive brief is being timely submitted per F.R.C.P. 

56(c)(1) and Dist. Idaho Loc. Civ. R. 7.1(c). Contrary to the position taken by the Defendant, 
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there are material factual issues in dispute regarding the timeliness of Mr. Yu’s claims. Indeed, 

as a matter of law, Mr. Yu’s complaint is within the statute of limitations, as will be 

demonstrated herein.  There is no dispute that the named Defendant is an arm of the state and has 

immunity from suit per the Eleventh Amendment of the United States Constitution in certain 

circumstances.1 There is no dispute that the Eleventh Amendment shields the Defendant’s 

employee’s acting in their official capacities from a law suit.   See Sadid v. Idaho State 

University, 837 F. Supp. 2d 1168, 1175-76 (D. Idaho 2011).  Nevertheless, whereas in the 

present case, the Defendant acting as an arm of state arbitrarily deprives a student or other person 

of a property interest, the Defendant is not immune from a lawsuit in federal court alleging 

procedural and substantive due process violations under 42 U.S.C. § 1983. Therefore, and 

contrary to the position taken by the Defendant, Idaho State University is not entitled to 

Judgment of all Plaintiff’s claims “asserted and pending.”  As will be demonstrated herein, 

Defendant’s Motion for Summary Judgment must be denied. 

II 
STANDARD OF REVIEW 

 
In a motion for summary judgment, the moving party bears the initial burden of 

demonstrating the absence of a genuine issue of material fact. See Devereaux v. Abby, 263 F.3d 

1070, 1076 (9th Cir. 2001)(en banc).2  Therefore, in responding to a motion for summary 

judgment, the non-moving party must go beyond the pleadings and show “by her [or his] 

affidavits, or by the depositions, answers to interrogatories, or admission on file” that a genuine 

1 See Sadid v. Idaho State University, 837 F. Supp. 2d 1168, 1175 (D. Idaho 2011). 
 
2 Plaintiff generally agrees that the cases cited by Defendant, see Dkt.32-1, in the Standard of 
Review section are applicable and relevant law surrounding the proper granting or denying a 
motion for summary judgment.  Therefore, Plaintiffs standard of review included herein is brief 
as it is recognized that a F.R.C.P.56 motion places a burden of sustainability on the non-
moving party whereas, in the case at bar, the burden of proof will lie with the Plaintiff at trial. 
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issue of material fact exists. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (986). Stated in the 

vernacular. “summary judgment is essentially “put up or shut up” time for the non-moving party. 

“The non-moving party must rebut the motion with facts in the record and cannot rest solely on 

assertions made in the pleadings, legal memoranda, or oral argument.” Berckeley Inv. Group, 

Ltd. v. Colkitt,  455 F.3d 195, 201 (3d Cir. 2006). As in the case at bar, where the non-moving 

party has the burden of proof at trial, the non-moving party must also cite facts “sufficient to 

establish the existence of an element essential” to the non-moving parties case. Celotex Corp., 

477 U.S. at 322.  Finally, summary judgment will not lie if the dispute about a material fact is 

“genuine,” that is, if the evidence is such that a reasonable jury could return a verdict for the non-

moving party. See Anderson v. Liberty Lobby, Inc.,  477 U.S. 242, 242 (1986).  

III 

ARGUMENT 

A. Plaintiff’s Title VI Claim (Count One), Plaintiff’s Claim for Intentional Infliction of 
Emotional Distress (Count Three), and Plaintiff’s Pending Claims Identified in 
Plaintiff’s First Amended Complaint (Dkt. 22-2) Were Timely Filed. 
 

1.  Relevant Facts3 
 

Mr. Yu is a citizen of the People’s Republic of China and grew up in a Chinese cultural 

and language context. In 2008, Mr. Yu was accepted into ISU’s Graduate program seeking to 

obtain a Ph.D. in Clinical Psychology. Mr. Yu’s career goal was and is to return to China to work 

at a university or research center after earning his doctorate in the United States. As a foreign 

student, Mr. Yu immersed himself in the task of learning to communicate fluently in English. By 

July 13, 2012, with the exception of completing his final internship, Mr. Yu had successfully 

3 For a complete rendition of all facts relevant to this case, please see Plaintiff’s First Amended 
Complaint (Dkt. 22-2).  In this Response, Plaintiff is providing some background and only the 
necessary facts to demonstrate how and why Mr. Yu timely filed the complaint(s) Dkt.1 and Dkt. 
22-2 that are the subject of Defendant’s Motion for Summary Judgment. 
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completed all the requirements to be awarded his Ph.D. in Clinical Psychology (Exhibit “1”).  

Due to the then shortfall in internship positions available through the Association of Psychology 

Postdoctoral and Internship Centers (“APPIC”), there was no guarantee that Mr. Yu would be 

matched to an internship. Therefore, Mr. Yu constructed a Non-APPIC Internship with the 

Cleveland Clinic Center for Autism (“CCCA”) located in Cleveland, Ohio.  On October 31, 

2012, a contract was entered into between the Cleveland Clinic Foundation and ISU to enable 

Mr. Yu to participate in the Non-APPIC Internship (Exhibit “2”). The contract was to commence 

on January 2, 2013 (Exhibit “3,” at 9, Section 13). Mr. Yu was neither a party nor signatory to 

the contract nor did he know its terms when entered into by the two institutions. However, Mr. 

Yu was a signatory to the Non-APPIC Internship proposal, which was to govern the performance 

of all parties under the contract. On April 4, 2013, Dr. Mark Roberts, the ISU’s Director of 

Clinical Training, was informed that Mr. Jun Yu had been dismissed without notice from the 

Non-APPIC Internship at the CCCA.  On May 3, 2013, Mr. Yu was informed that the Graduate 

Faculty of the Psychology Department of ISU had voted to dismiss him entirely from its doctoral 

program in clinical psychology (Exhibit “4”).  Mr. Yu was advised that he could appeal the 

decision of the Graduate Faculty by following the procedures delineated in the ISU Graduate 

Catalog (Exhibit “5”). On May 9, 2013, Mr. Yu submitted his appeal to the Graduate Faculty of 

the Psychology Department (see Exhibit “6” at 1, l. 5). On May 17, 2013, the Graduate Faculty 

of the Department of Psychology denied Mr. Yu’s appeal (Exhibit “6”).  After receiving an 

extension to do so, on June 26, 2013, Mr. Yu submitted his appeal to the Dean of Idaho State 

University College of Arts and Letters.  On July 30, 2013, the Dean issued her decision on Mr. 

Yu’s appeal, denying Mr. Yu the relief he sought and advising Mr. Yu of his right to appeal 

(Exhibit “7”). On August 28, 2013, Mr. Yu submitted his appeal of the Dean of Idaho State 
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University College of Arts and Letters decision to the Dean of ISU’s Graduate Schools (see 

Exhibit 8 at 1, ll. 1-2. On October 2, 2013, the Dean of the Graduate School wrote the following: 

The Graduate Council voted unanimously (9 yes, 0 no, 0 abstain) to sustain your 
dismissal and I concur with this decision. The Graduate Council thoroughly reviewed the 
materials presented by all parties and carefully considered the testimony of all who 
presented and determined that the evidence presented did not provide compelling reasons 
to support your appeal. According to the Graduate Catalog, your dismissal from the 
doctoral program in clinical psychology is effective immediately.4   

 
(Exhibit “8”) (emphasis added). 
 

2. The Relevant Law  

Although a state establishes the statute of limitation for civil rights litigation, the Ninth 

Circuit has determined that a claim accrues when the plaintiff knows, or should know, of the 

injury which is the basis of the cause of action.  See Osborn v. Butler, 712 F. Supp. 2d 1134, 

1149 (D. Idaho 2010) (citing Kimes v. Stone, 84 F.3d 1121, 1128 (9th Cir. 1996)).  Each 

discriminatory act starts a new clock for the purposes of establishing a tolling date for the statute 

of limitation. Discrete acts are generally “easy to identify,” and each act is separately actionable. 

Id. at 114 (identifying “termination, failure to promote, denial of transfer, or refusal to hire,” as 

examples of discrete acts); Lee v. Board of Trustees of the California State University, Fullerton, 

4 The Idaho State University Graduate Catalog 2013-2014, Volume 67, reads, in relevant part, as 
follows: 

The student may appeal to the Graduate Council if the Dean of the academic college 
sustains the dismissal. The student must appeal to the Graduate Council within 15 
working days of receipt of the notification of the dean's decision. This appeal must be in 
writing. The Graduate Council must consider the appeal within 30 working days of 
receipt of the student's appeal. This appeal should include copies of all appeal documents. 
The Graduate Council may interview the student, graduate faculty, and Dean of the 
academic college, and conduct any other investigation deemed necessary. The student 
may have an advisor present during Council's interview, but this person shall not act in a 
legal capacity (these are not legal proceedings) and may not address the Council. The 
Council's decision to revoke or sustain the dismissal is final.  

(Exhibit 5, at 16 & 17) (emphasis added).  
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2015 WL 4272752, at *5 (C.D. Cal. 2015) (citing National R.R. Passenger Corp. v. Morgan, 122 

S.Ct. 2061, 2072, 536 U.S. 101, 113 (2002)).  Therefore, the proper focus must be on when the 

discrete act occurred. 

Because “the statute of limitations runs separately from each discrete act,” RK 
Ventures, Inc. v. City of Seattle, 307 F.3d 1045, 1061 (9th Cir.2002) (emphasis adduced), 
any claim based on a discrete act is untimely unless that discrete act—or discrete failure 
to act—took place within the limitations period, Nat’l R.R. Passenger Corp. v. Morgan, 
536 U.S. 101, 113, 122 S.Ct. 2061, 153 L.Ed.2d 106 (2002). One of the only viable 
pathways to maintaining a cause of action for past acts occurring outside the statute of 
limitations period is where a plaintiff’s claims are based, not on discrete acts, but rather 
on “a series of separate acts that collectively constitute one unlawful practice,” such a 
claim of a hostile work environment; that is, a true “continuing violation.” RK Ventures, 
Inc., 307 F.3d at 1061 n.13. 

Del Rosario v. Saade, 2015 WL 4404864, at *3 (D. Idaho 2015) (emphasis added) (internal 
quotation & alteration marks omitted); see also Abramson v. University of Hawaii, 594 F.2d 202, 
208 (C.A. Hawaii 1979). 
 

A pivotal issue in Abramson was when did the denial of tenure, an alleged discrete 

discriminatory act in that case, become final. The reason for the dispute was that, when Title VII 

was originally enacted, it exempted from its coverage “an educational institution with respect to 

the employment of individuals to perform work connected with the educational activities of such 

institution.” Abramson v. Univ. of Hawaii, 594 F.2d at 207.   Congress deleted this exemption, 

effective March 24, 1972. Although the district court found that there was no material issue of 

fact about the date his tenure was denied, Abramson asserted on appeal that “the denial of tenure 

was not final until she was informed by the University President in May, 1972 that the tenure 

issue was closed.” Id. at 208. The University argued that, as there were “no procedural 

guidelines” and “no formal reconsideration process[,]” the denial of tenure was final in June, 

1971.”  Id. at 209 (emphasis added).  In denying the Defendant’s request for summary judgment 

on the issue of when the denial of tenure became final, the Court held that Abramson had 

demonstrated “the existence of a genuine issue of material fact”; that Abramson “should have an 
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opportunity to demonstrate that the ordinary and generally accepted tenure decision process 

included a review of reconsideration requests in the final year; and that, in her case, the decision 

of the President in May, 1972 to refuse to review her tenure denial constituted discrimination 

against her on the basis of sex.” Id. at 210. 

Idaho,5 as well as other states under their respective state law, and federal jurisdictions 

within the Ninth Circuit has applied the doctrine of equitable tolling to determine when the 

statute of limitations has run where the person pursued a voluntary internal administrative 

remedy and where the Defendant is on notice of the action and suffers no prejudice.  See 

McDonald v. Antelope Valley Community College Dist., 194 P.3d 1026, 1032–34, 84 Cal. Rptr. 

3d 734, 742–43, 45 Cal.4th 88, 101-03 (Cal. 2008); Stripling v. Regents of the Univ. of 

California, 2015 WL 5117900, at *11 (N.D. Cal. 2015). The statue of limitations for written 

contracts and oral contracts in Idaho is five (5) years and four (4) years, per Idaho Code §§ 5-216 

and 5-217, respectively. 

3. Applying the Law and Facts to the Present Case, Plaintiff’s Title VI (Count One), 
Procedural Due Process Claim per 42 U.S.C. § 1983 (Count Two) and Negligent 
Infliction of Emotional Stress (Count Three) In Plaintiff’s Original Filing Are Not 
Time Barred.  

 

5 The Idaho legislature repeatedly has adopted the equitable tolling, including in the following 
Idaho statutes: Idaho Code § 19-4902 (Commencement of proceedings--Verification--Filing--
Service--DNA testing); § 6-911 (Limitation of actions); § 6-905 (Filing claims against state or 
employee-Time); §19-4901 (Remedy--To whom available - Conditions); § 12-121 (Attorney's 
fees); § 5-219 (Actions against officers, for penalties, on bonds, and for professional malpractice 
or for personal injuries) § 19-4906 (Pleadings and judgment on pleadings); § 19-4903 
(Application-Content); § 6-908 (Restriction on allowance of claims); § 30-14-509 (Civil 
liability); and § 19-4908 (Waiver of or failure to assert claims). The primary Idaho case cited in 
reference to equitable tolling is Rhoades v. State, 148 Idaho 247 (Idaho 2009) where the 
defendant failed to plead facts adequate to support his claim of prosecutorial misconduct which 
would signal the start of the equitable tolling of limitation period of the Uniform Post–
Conviction Procedure Act. 
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It is undisputed that, on May 3, 2013, Mr. Yu was informed that the Graduate Faculty of 

the Psychology Department of ISU had voted to dismiss him from the doctoral program in 

clinical psychology.  Mr. Yu subsequently took advantage of the relevant procedural guidelines 

and formal reconsideration process available to him to contest the dismissal decision of the 

Graduate Faculty of the Psychology Department of ISU delineated in Exhibit “5.” Mr. Yu did 

not forgo any steps in the voluntary, formal reconsideration process available to him to contest 

the dismissal decision. On October 2, 2013, the Dean of the Graduate School upheld the 

decisions of the relevant bodies involved in the reconsideration process (Exhibit “8”). 

Referencing Exhibit “5,” the Dean informed Mr. Yu that his “dismissal from the doctoral 

program in clinical psychology is effective immediately,” that is, on October 2, 2013 (Exhibit 

“8”) (emphasis added).   A review of the initial complaint (Dkt. 1) and of the amended 

complaint, still pending the Court’s approval, (Dkt. 22-2) establishes that Mr. Yu considers his 

dismissal a discrete act of discrimination. Unlike the defendant in Abramson v. Hawaii, ISU 

cannot assert that there was no defined reconsideration process to determine when a decision 

became final. ISU Graduate Catalog 2013-2014 Volume 67 (Exhibit “5”) unambiguously 

establishes the dismissal becomes final when the Graduate Council makes its decision. It is 

undisputed that the Graduate Council made its decision on October 2, 2013.  In federal civil 

rights cases, state law determines the applicable statute of limitations.  However, under federal 

law, a claim accrues when the plaintiff knows or has reason to know of the injury which is the 

basis of the action.” Lee v. Board of Trustees of the California State University, Fullerton, 2015 

WL 4272752, at *5 (C.D. Cal. 2015) (citing Knox v. Davis, 260 F.3d 1009, 1013 (9th Cir. 2001) 

(quoting TwoRivers v. Lewis, 174 F.3d 987, 992 (9th Cir. 1999)). The record clearly establishes 

that Mr. Yu became aware, and indeed, could not have known earlier, that his dismissal from 
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ISU’s Clinical Psychology Program was final and immediately effective on Wednesday, October 

2, 2013. Therefore, the two-year statute of limitations would toll on Friday, October 2, 2015. As 

Mr. Yu filed his complaint on September 16, 2015, the filing of his complaint was timely. Akin 

to the parties in Abramson v. University of Hawaii, Mr. Yu and ISU vigorously dispute the date 

on which Mr. Yu became aware of his dismissal from the Clinical Psychology Program. See 

Abramson, 594 F.2d at 210. At the very least, Mr. Yu has demonstrated the existence of a 

genuine issue of material fact. Therefore, should the Court doubt the meaning of the phrase 

“your dismissal from the doctoral program in clinical psychology is effective immediately”, Mr. 

Yu must have the opportunity to show that the ordinary and generally accepted meaning of the 

term “effective immediately” is unambiguous and that October 2, 2013 was the day he was 

dismissed from the Clinical Psychology Program. Thus, Defendant’s request for summary 

judgment must be denied.  

Assuming arguendo that the statute of limitations began to run in May of 2013, the 

doctrine of equitable tolling would establish October 2, 2013 as the date the two-year statute of 

limitations would begin to run. Idaho, as well as other states under their respective state law, and 

federal jurisdictions within the Ninth Circuit, has applied the doctrine of equitable tolling to 

determine when the statute of limitations has run. These jurisdictions, unlike some others, make 

no distinction or are silent as to whether or not a voluntary or mandatory internal administrative 

remedy is or must be pursued as long  the Defendant is on notice of the action and suffers no 

prejudice. See McDonald v. Antelope Valley Community College Dist., 194 P.3d 1026, 1032-34, 

84 Cal.Rptr.3d 734, 742-43, 45 Cal. 4th 88, 101-03 (Cal. 2008); Stripling v. Regents of the 

University of California, 2015 WL 5117900, at *11 (N.D. Cal. 2015). Idaho is silent on the 

voluntary versus mandatory issue. Nevertheless, should this court contemplate finding equitable 

PLAINTIFF’S RESPONSE TO DEENDANT’S MOTION FOR SUMMARY  Page 9 of 16 
JUDGMENT FILED ON SEPTEMBER 1, 2016 (DKT.32)      
  

Case 4:15-cv-00430-REB   Document 37   Filed 09/26/16   Page 9 of 16



tolling is applicable to Mr. Yu’s voluntary participation in the ISU’s formal reconsideration 

process, the clearly-articulated rationale for concluding that the doctrine of equitable tolling must 

be applied whether an administrative process is voluntary or mandatory is provided in 

McDonald, 194 P.3d at 1032-34.  Mr. Yu was notified on May 3, 2013 that the Graduate Faculty 

had voted to dismiss him from the Defendant’s Clinical Psychology Program. Mr. Yu 

immediately engaged in the established reconsideration process. The reconsideration process 

ended on October 2, 2013 with Mr. Yu’s dismissal from the Defendant’s Clinical Psychology 

Program becoming immediately, effective that date. Applying the equitable tolling doctrine, the 

time Mr. Yu spent pursing a voluntary administrative remedy would have tolled the running of 

the statute of limitations. Therefore, applying the equitable tolling doctrine the statue of 

limitations would begin to run on October 2, 2013.  As Mr. Yu filed his complaint on September 

16, 2015, the complaint was filed within the two-year statute of limitations delineated in Idaho 

Code § 5-219. 

The Defendant maintains that Plaintiff’s claim for negligent infliction of emotional 

distress must be denied because Mr. Yu had begun to experience distress before the actual 

dismissal had occurred.  To sustain their position, the Defendant relies on its twenty-seventh 

(27th) alleged undisputed fact that reads, as follows: 

At that point, Plaintiff began to experience distress about his status with ISU: After his 
dismissal from the Cleveland Clinic internship but before his dismissal from the ISU 
program, he contacted the ISU Student Service Office to express concern that Dr. 
Roberts was going to dismiss him. 

Dkt. 32-2 at Para. 27 (citing Yu Depo at 96:18-97:15) (emphasis added). 
 

“To establish a claim for negligent infliction of emotional distress, there must be both an 

allegation and proof that a party claiming negligent infliction of emotional distress has suffered a 

physical injury, i.e., a physical manifestation of an injury caused by the negligently inflicted 
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emotional distress.” McWilliams v. Latah Sanitation, Inc., 554 F. Supp.2 d 1165, 1184-85 (D. 

Idaho 2008). Therefore, Mr. Yu’s merely expression of concern that Dr. Roberts was going to 

dismiss Plaintiff from the Defendant’s Doctoral program in Clinical Psychology program, 

without more, is not enough to sustain a conclusion the statute of limitations had begun to run on 

Plaintiff’s negligent infliction of emotional distress claim. One only need review Paragraphs 

164-169 of Mr. Yu’s complaint (Dkt. 1) and Mr. Yu’s amended complaint (Dkt. 22-2, Paras. 

345-50) to surmise that Mr. Yu’s actual and final dismissal from the Clinical Psychology 

Program was the act that caused Mr. Yu to experience the elements that would establish a claim 

for negligent infliction of emotional distress.  As established herein, Mr. Yu was dismissed from 

Defendant’s Clinical Psychology program on October 2, 2013.  Therefore, and for the reasons 

previously discussed herein, Mr. Yu’s negligent infliction of emotional distress is not time-

barred as his complaint was timely filed within the two-year statute of limitations. 

Through his motion (Dkt. 22), supported by his memorandum (Dkt.22-1), Plaintiff has 

moved this court to amend Plaintiff’s claims to include, among other allegations, breach of 

contract and promissory estoppel, which sounds in contract.  As previously noted herein, The 

statue of limitations for written and oral contracts in Idaho is five (5) and four (4) years, 

respectively, per Idaho Code §§ 5-216 and 5-217. The proposal upon which the contract is based 

is included herein as Exhibit “3”. The actual contract is included herein as Exhibit “9,” and was 

executed by ISU and the Cleveland Clinic Foundation on October 31, 2012. Five years from 

October 31, 2012 is October 30, 2017. Therefore, Mr. Yu’s breaches of contract and promissory 

estoppel claims are not time-barred. 

B. ISU Is Not Immune from Liability On All of Plaintiff’s Claims Other Than Those 
Bought Under Title VI. 
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 The Eleventh Amendment to the United States Constitution states, “The Judicial power 

of the United States shall not be construed to extend to any suit in law or equity, commenced or 

prosecuted against one of the United States by Citizens of another State, or by Citizens or 

Subjects of any Foreign State.”  CONST. 11TH AMEND.   

Although the Eleventh Amendment does not speak on its face to suits by citizens of a 

state against their own State, the U.S. Supreme Court has interpreted such an application of this 

language subject to a variety of criteria used to determine whether a state or state agency can be 

sued in federal court. Nevertheless, the Eleventh Amendment has not been construed as an 

absolute bar to suits by a citizen against its own state, as will be further developed in this 

Response. Plaintiff, through counsel, is acutely aware of the significance of the holding in Sadid 

v. Idaho State University, 837 F.Supp.2d 1168, 1173 (D. Idaho 2011).6  Plaintiff concedes that 

this Court has ruled that the Defendant is an arm of the state and that “either functional liability 

or ultimate legal liability of the state suffices in granting Eleventh Amendment immunity to a 

state agency.” Id. However, the Defendant is incorrect in its argued position that the Defendant is 

immune from suit on  “all claims pending other than his claim for discrimination under Title VI, 

and all claims he [Mr. Yu] seeks to assert by way of his pending motion for leave to amend his 

complaint.” Dkt. 32-1 at 8 (emphasis added). 

The complaint and demand for jury trial (Dkt. 1) filed in the present case, named as 

Defendants, Idaho State University and JOHN/JANE DOES I through X whose true identities 

are presently unknown (individually and collectively, “John Does”). The employment of 

fictitious names in litigation is a device used to permit the amendment of a complaint when the 

names of the true defendants are discovered by the Plaintiff; see 139 A.L.R. Fed. 553 (originally 

6  Plaintiff’s present lead counsel was the lead attorney for the plaintiff in the wrongful 
termination case of Habib Sadid vs. Idaho State University Case No. 4:11-cv-00103-BLW. 
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published in 1997). Although there is no federal rule that permits the use of fictitious names in 

the initial pleadings, there is no specific prohibition against the use of fictitious names, and the 

use is common. It has been recognized that at the initial phase of case “the civil law takes a 

permissive view of the propriety of ’John Doe‘ pleading when the identity of a party can only be 

ascertained through discovery.” Smith v. Jenkins, 626 F. Supp. 2d 155 (D. Mass. 2009).  Indeed, 

suing a “John Doe” “or unnamed party is permissible “where a good-faith investigation has 

failed to reveal the identity of the relevant defendant.” Ahmed v. Hosting.com, 28 F. Supp. 3d 82 

(D. Mass. 2014) (citing Martinez–Rivera v. Sanchez Ramos, 498 F.3d 3, 8 (1st Cir. 2007). “A 

party may, upon learning of the participation of additional parties, move to seek to amend the 

complaint (or answer) and have the amendment relate back in time to the original filing if the 

circumstances justify it.” Buckheit v. Dennis, 713 F. Supp. 2d 910, 918 (N.D. Cal. 2010) (citing 

Graziose v. American Home Products Corp., 202 F.R.D. 638, 643 (D. Nev. 2001)). Although the 

Federal District Court of Idaho has expressed some concern about the “continued vitality of the 

liberal amendment policy adopted in Harris v. Amgen, Inc., 573 F.3d 728, 737 (9th Cir.  2009),” 

it has determined that it “will continue to employ the liberal amendment policy.”  See Sadid,  837 

F. Supp. 2d at 1172, n.2.  

Plaintiff, being aware of the Eleventh Amendment issues involved in suing an arm of the 

state, in good faith named Idaho State University as a defendant in this matter. Plaintiff was 

aware of the case of Regents of University of Michigan v. Ewing, 106 S. Ct. 507, 474 U.S. 214 

(1985). In Regents, the Court accepted the University of Michigan’s invitation to “assume the 

existence of a constitutionally protectable property right in [Ewing’s] continued enrollment.”  Id. 

at 512, 474 U.S. at 223 (internal quotation marks omitted).  In rejecting the plaintiff’s argument 

that the University of Michigan had erred when it declared that plaintiff unfit to remain in 
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medical school, the Supreme Court held that the University of Michigan had not violated 

Plaintiff’s substantive due process rights.  As the Court did in the earlier procedural due process 

case of Board of Curators of the University of Missouri v. Horowitz, 98 S. Ct. 948, 435 U.S. 78 

(1978), the Court reaffirmed its emphasis on giving deference to the professional judgment of the 

academic community in making academic decisions.  The Court cautioned, however, that there 

was no free pass to the academic community to simply do as it pleased in making its academic 

decisions, stating: 

The University’s refusal to allow Ewing to retake the NBME Part I is thus not actionable 
in itself. It is, however, an important element of Ewing’s claim that his dismissal was the 
product of arbitrary state action, for under proper analysis the refusal may constitute 
evidence of arbitrariness even if it is not the actual legal wrong alleged. The question, 
then, is whether the record compels the conclusion that the University acted arbitrarily in 
dropping Ewing from the Inteflex program without permitting a reexamination . . . . 
When judges are asked to review the substance of a genuinely academic decision, such as 
this one, they should show great respect for the faculty’s professional judgment. Plainly, 
they may not override it unless it is such a substantial departure from accepted 
academic norms as to demonstrate that the person or committee responsible did not 
actually exercise professional judgment. 
 

Regents, 106 S. Ct. at 513, 474 U.S. at 224-25 ; see Emerson v. North Idaho College, 2006 WL 
3253585, at *8 (D. Idaho 2006). 
 

In pursuing the allegations in Dkt. 1, Plaintiff retained the services of three experts to 

support Mr. Yu’s allegation of discrimination in violation of Title VI.  The retained experts not 

only provided a basis to support Plaintiff’s Title VI allegation, they also provided the evidence to 

allow Mr. Yu to allege a violation of Mr. Yu’s substantive due process rights; seek the protection 

of the doctrine of promissory estoppel; and allege breach of contract while satisfying F.R.C.P 

11(b)(1)-(3).  See Dkt. 22-1 at 7-18. Armed with these authoritative expert analyses, Mr. Yu 

sought to amend his complaint and continue to name Idaho State University as a Defendant.  See 

Dkt. 22 & Dkt. 22-2.   There, Mr. Yu included the state law claims of negligent infliction of 

emotional distress, promissory estoppel, and thirteen (13) counts of breach of contract. The latter 
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two groups of claims are all state claims, which became viable and are predicated in whole or in 

part on the facts that allowed Mr. Yu to seek to allege a violation of his substantive due process 

rights by ISU. “The Court has discretion to retain jurisdiction of the alleged state-law claims.” 

Sadid v. Vailas, 943 F. Supp. 2d 1125, 1130-31 (D. Idaho 2013).  The Court’s retention of its 

jurisdiction over the state law claims is warranted because “the factual issues giving rise to the 

state claims are closely related to the federal claims . . . .” Id. Further, “retaining jurisdiction 

would best accommodate the objectives of economy, convenience, fairness to the parties, and 

comity.” Id.  

A total of eight (8) depositions have been taken in this case. The taking of depositions 

began on July 20, 2016 and ended on September 16, 2016.  The completion of the analyses of 

these depositions will lead to Mr. Yu seeking to add specific individual defendants to the 

litigation via Mr. Yu’s soon-to-be-filed second motion to amend his complain. It is certain that 

Defendant’s current and former employees will be named as Defendants in Mr. Yu’s second 

amended complaint in their individual capacities. Eleventh Amendment immunity does not apply 

to claims brought against defendants in their individual capacities. See Sadid, 837 F. Supp. 2d at 

1176. Therefore, based on the law, the facts, and the applicable liberal policy on timely 

amending complaints, Idaho State University is not immune from liability on all of plaintiff’s 

claims other than those bought under Title VI. 

 IV 
 

CONCLUSION 
 

Through his arguments herein and supporting exhibits filed herewith, Mr. Yu has shown 

that his clams are not time-barred. He also has demonstrated that the Defendant, although an arm 

of the State of Idaho, is not immune from liability for all claims brought by Mr. Yu with the 
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single exception of those claims brought under Title VI of the 1964 Civil Rights Act, 42 U.S.C. 

§§ 2000d et. seq.  Furthermore, Mr. Yu demonstrates that there are genuine issues of material 

fact remaining in this case.  Based upon the foregoing, the Defendant is not entitled to judgment 

on Plaintiff’s claims as a matter of law. Therefore, Plaintiff respectfully requests that this Court 

deny Defendant’s motion for summary judgment. 

 

RESPECTFULLY SUBMITTED this 26th day of September, 2016. 

 

     IDAHO EMPLOYMENT LAW SOLUTIONS  
             
      _____/s/_______________________________                            
      R.A. (RON) COULTER 
      Attorney for Plaintiff 
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