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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO 
 

JUN YU 
 
  Plaintiff, 
 
vs. 
 
IDAHO STATE UNIVERSITY, 
 
and  
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 
 
  Defendants. 
 

  
Case No. 4:15-cv-00430 
 
DEFENDANT IDAHO STATE 
UNIVERSITY’S RESPONSE IN 
OPPOSITION TO PLAINTIFF’S 
MOTION FOR RECONSIDERATION  

 
I. 

INTRODUCTION 

 Defendant Idaho State University (ISU) respectfully submits this response brief in 

opposition to Plaintiff’s Motion for Reconsideration (Dkt. 68).  Plaintiff moved this Court to 

reconsider its Memorandum Decision and Order Re Defendant’s Renewed Motion for Summary 

Judgment (Dkt. 63) granting Defendant’s Renewed Motion for Summary Judgment (Dkt. 55)  as 
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to Plaintiff’s Counts Two through Eighteen on February 13, 2018, arguing that due to an 

intervening change in the law, Duffin v. Idaho State Univ., No. 4:16-cv-00209-BLW, 2017 U.S. 

Dist. LEXIS 211296 (D. Idaho Dec. 21, 2017), this Court erroneously granted summary 

judgment to ISU on the basis of sovereign immunity.  Pl.’s Mem. in Supp. of Mot. for Recons. 4-

10 (Dkt. 68). 

Notwithstanding, Plaintiff’s flawed assertion that a change in law has occurred with 

regard to the affirmative defense of sovereign immunity in the District of Idaho, this Court, as 

established below, correctly granted Defendant’s Renewed Motion for Summary Judgment on 

Plaintiff’s Counts Two through Eighteen.  Accordingly, Defendant respectfully asks this Court to 

deny Plaintiff’s Motion for Reconsideration.    

II. 
BACKGROUND 

 Plaintiff initiated this matter and filed his original complaint on September 16, 2015.  

Compl. (Dkt. 1).  He served Defendant with the summons and complaint on September 18, 2015.  

Aff. Of Service of Summons and Compl. (Dkt. 5 and 6).  Accordingly, Defendant was required 

to file a responsive pleading on October 9, 2016.  Fed Rules Civ Proc R 12.  Defendant filed its 

answer on October 8, 2015 raising sovereign immunity as an affirmative defense. Answer (Dkt. 

6).  Based on Plaintiff’s claims, the shortest statute of limitations period for filing a claim was 

two years.  Assuming arguendo, Plaintiff’s claims began to accrue on October 3, 2013, those 

claims subject to a two-year statute of limitations period would likely be barred from being filed 

in state court on October 3, 2015 – that is, such claims would likely be barred in state court six 

(6) days before Defendant’s first responsive pleading was due.   

 Plaintiff moved to amend his complaint on April 8, 2016 and Defendant opposed the 

motion on May 2, 2016.  Pl.’s Mot. to Am. Compl. (Dkt. 22), Def.’s Opp’n to Mot. To Am. 
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Compl. (Dkt. 27).  While Plaintiff’s Motion to Amend was still pending before this Court, 

Defendant moved for summary judgment on Plaintiff’s original Complaint, again raising 

sovereign immunity as a defense on September 1, 2016.  Def.’s Mot. for Summ. J. (Dkt. 32). 

Plaintiff opposed Defendant’s motion for summary judgment responding to Defendant’s 

sovereign immunity arguments on September 26, 2016, Pl.’s Resp. to Mot. for Summ. J. (Dkt. 

37).  Before ruling on the pending dispositive Motion, this Court granted Plaintiff’s motion to 

amend his complaint on March 23, 2017.   Mem. Decision and Order (Dkt. 40).  Plaintiff 

amended his complaint on March 29, 2017 causing Defendant to withdraw his motion for 

summary judgment on May 1, 2017 and note that the motion would be refiled.  First Am. Compl. 

(Dkt. 41) and Def.’s Withdrawal of Mot. for Summ. J. (Dkt. 45).  Defendant renewed its motion 

for summary judgment on August 25, 2017 and Plaintiff opposed the motion on September 14, 

2017.  Def.’s Renewed Mot. for Summ. J. (Dkt. 55), Pl.’s Resp. to Renewed Mot. for Summ. J. 

(Dkt. 56).  This Court granted Defendant’s motion for summary judgment on Counts Two 

through Eighteen on the basis of sovereign immunity on January 26, 2018.  Mem. Decision and 

Order Re Def.’s Renewed Mot. for Summ. J. (Dkt. 63).     

III. 
ARGUMENT 

As the Court recognized in its Memorandum Decision and Order, Defendants are entitled 

to Eleventh Amendment immunity on Counts Two through Eighteen.  Plaintiff argues that 

Defendants are not entitled to such immunity because Defendant’s participation in discovery was 

an express waiver of Eleventh Amendment immunity and that Defendants failed to timely assert 

the immunity.  Defendants respectfully disagree.   
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A.   Duffin does not represent a change in sovereign immunity jurisprudence in the 
District of Idaho. 

 Plaintiff misapplies Duffin in an effort to overturn this Court’s holding that Defendant is 

immune from suit on Counts Two through Eighteen, as Duffin is not a change in law.  The Duffin 

Court did not hold that the defendant university waived sovereign immunity, as Plaintiff alleges, 

because it 

(1) failed to assert its sovereignty by formal pleading early inn the 
litigation; (2) participated full in the extensive and expensive 
discovery process when there was no need to develop a factual 
basis... [for] Eleventh Amendment immunity; and (3) failed to 
raise a sovereign immunity defense prior to submitting a motion 
for summary judgment, notwithstanding that the defendant asserted 
such a defense in its answer... 

Pl.’s Mem. in Supp. of Mot. for Recons. (Dkt. 68) 2-3.  Rather, relying on Johnson v. Rancho 

Santiago Community College Dist., 623 F.3d 1101 (9th Cir. 2010), the Duffin Court deemed 

defendant university to have waived sovereign immunity because it concluded that the defendant 

university delayed raising its sovereign immunity defense in a “tactical attempt to deny [the 

plaintiff] his day in court.”  Duffin v. Idaho State Univ., No. 4:16-cv-00209-BLW, 2017 U.S. 

Dist. LEXIS 211296, at *7 (D. Idaho Dec. 21, 2017).  In fact, Duffin notes that defendant 

university did not waive its sovereign immunity defense because it raised the defense in its 

motion for summary judgment.  Rather the Defendant University waived its defense because the 

defendant stipulated to delaying the motion for summary judgment which led the Court to 

believe, as stated above, the defendant university was employing a tactical attempt to deny the 

plaintiff his day in court.  Id. at *6-7.   

To read Duffin otherwise is illogical.  If the Court intended to change the law with regard 

to sovereign immunity, it would not have cited Johnson as the basis for its opinion.  See id.    

Additionally, Plaintiff’s reading of Duffin renders portions of the Court’s opinion regarding 
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sovereign immunity superfluous including the citation of Johnson’s “tactical delay” quotation 

and discussion of defendant university’s stipulation to extend deadlines.  See id.  Accordingly, 

the Duffin Court relied on Ninth Circuit precedent to reach its holding; it did not change 

sovereign immunity jurisprudence in the District of Idaho.   

B. Even if Duffin represented a departure in sovereign immunity jurisprudence, the 
facts of the immediate matter are distinguishable from Duffin and accordingly, do 
not merit the same treatment. 

 Assuming arguendo, Duffin represents a change in sovereign immunity jurisprudence in 

the District of Idaho, the procedural nature of this case does not warrant a determination that 

Defendant waived its Eleventh Amendment immunity in this matter.  In Duffin, the Court 

concluded that defendant university had waived its sovereign immunity defense by stipulating to 

extending the dispositive motion deadline, then raising the Eleventh Amendment immunity 

defense in its dispositive motion.  Id. at *6.  The Court stated that this fact was significant in 

those circumstances because the stipulation likely barred the plaintiff’s claims in state court due 

to the statute of limitations.  Id.  Accordingly, the Court concluded, the defendant university 

stipulated to such extensions as a tactical attempt to deny the plaintiff his day in court.  Id. at *7. 

 The facts in the present matter are significantly distinguishable from Duffin.  Here, 

Defendant did not stipulate to the extension of dispositive motion deadlines.  Even if it did, it 

could not deprive Plaintiff of his day in court, because his claims were likely barred in state court 

by the statute of limitations almost a week before Defendant was required to file its responsive 

pleading.   

Additionally, Plaintiff was well aware of Defendant’s intention to raise its sovereign 

immunity defense.  Defendant raised the defense in its answer and in its original motion for 

summary judgment.  Plaintiff replied to the defense in his response.  Even when Defendant was 

caused to withdraw its motion for summary judgment because of Plaintiff’s amended complaint, 
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Defendant put Plaintiff on notice that it would refile such a motion and Plaintiff should have 

reasonably known that in such a motion, Defendant would again raise its sovereign immunity 

defense.   

Here, the Court cannot conclude that the Defendant made a tactical attempt to deny 

Plaintiff his day in court because Defendant did not stipulate to extending any deadlines that 

would cause Plaintiff’s claims to be barred by the statute of limitations as that time limit passed 

before Defendant was even required to file a responsive pleading to Plaintiff’s original 

complaint.  Accordingly, even if Duffin represented a departure in sovereign immunity 

jurisprudence, the facts of the immediate matter are distinguishable from Duffin and accordingly, 

do not merit the same treatment.     

C. Should Duffin represent a change in sovereign immunity jurisprudence in the 
District of Idaho, such a departure is not supported by precedent of the Ninth 
Circuit and Supreme Court.   

A state consents to a suit, or waives its Eleventh Amendment immunity, by (1) 

"voluntarily invok[ing] our jurisdiction" or (2) "mak[ing] a clear declaration that it intends to 

submit itself to our jurisdiction." College Savings Bank, 527 U.S. 666, 676 (1999) (internal 

quotations and citations omitted).  “A state waives its Eleventh Amendment immunity if it 

'unequivocally evidence[s its] intention to subject itself to the jurisdiction of the federal court."' 

Johnson v. Rancho Santiago Commty. College Dist., 623 F.3d 1011, 1021 (9th Cir. 2010) 

(quoting Hill v. Blind Indus. & Svcs. of Md., 179 F.3d 754, 758 (9th Cir. 1999)).  The standard 

finding a waiver is high. See Edelman v. Jordan, 415 U.S. 651, 673 (1974).  The Ninth Circuit 

has “found that state defendants engaged in conduct ‘incompatible with’ an intent to preserve 

sovereign immunity when they raised a sovereign immunity defense only belatedly, after 

extensive proceedings on the merits.”  Johnson v. Rancho Santiago Cmty. Coll. Dist., 623 F.3d 

1011, 1021 (9th Cir. 2010) (emphasis added). 
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For example, waiver occurred in Hill “when the state did not raise the defense until the 

opening day of trial.”  Id. at 1021-22 (discussing Hill, 179 F.3d at 758); see also Arizona v. 

Bliemeister (In re Bliemeister), 296 F.3d 858, 862 (9th Cir. 2002) (the state waived sovereign 

immunity when it filed a motion for summary judgment; attended an oral hearing and argued the 

merits; and heard the court announce its preliminary leanings, all without raising the sovereign 

immunity defense).  The defendant in Johnson similarly waived its Eleventh Amendment 

immunity by “and fil[ing] a motion to dismiss and a summary judgment motion without pressing 

a sovereign immunity defense.”  Johnson, 632 F. 3d at 1022.  In each of the above cited cases, 

the threshold for waiving Eleventh Amendment immunity was reached only after dispositive 

motions were required to be filed and defendants still failed to assert immunity.   

Accordingly, opinions resting on the timing of when the sovereign immunity defense is 

raised – specifically, those opinions denying use of the defense when it is raised at the 

dispositive motion stage or sooner, rather the motive behind the timing, are not compliant with 

stare decisis.  Thus, should this court read Duffin as a change in sovereign immunity 

jurisprudence – that is, the District of Idaho holds that sovereign immunity is waived if a 

defendant only raises the defense in his answer and then not again until the dispositive motion 

stage – rather than as following precedent with regard to tactical attempts to delay proceedings or 

deny a party his day in court, it is unlikely such a decision will be maintained by the appellate 

court.   

D.  Plaintiff’s ancillary arguments made in his supporting memorandum are without 
merit under the pending Motion and should not be considered.   

 In addition to arguing that this Court must reconsider it sovereign immunity holding with 

regard to Plaintiff’s Counts Two through Eighteen, Plaintiff additionally argues, first, that the 

Court must exercise supplemental jurisdiction on Counts Two through Eighteen should the Court 
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eventually hold that sovereign immunity is an inapplicable defense in this matter, and second, 

that Plaintiff is entitled to amend his Amended Complaint.  Both of these arguments are 

inappropriate under the pending motion because this Court has issued no decision on these 

matters and has not ordered to the contrary.  In fact, the Court did not, and had no need to, 

address the first argument.  The Court only addressed the second argument, in part, as an 

undisputed fact but did not reach a holding on the subject matter.  Mem. Decision and Order Re 

Def.’s Renewed Mot. for Summ. J. 2 (Dkt. 63) (“Plaintiff Yu did not timely move to amend to 

substitute any Doe defendants or join additional defendants, and the deadline to do so has passed. 

Second Am. Case Mgmt. Order 1 (Dkt. 29). Further, Yu did not name as a defendant any 

individuals associated with ISU, whether acting in an official capacity or not.”). Accordingly, 

Defendant’s respectfully request that the Court not consider these arguments employed by 

Plaintiff. 

IV. 
CONCLUSION 

Based upon the foregoing, and in addition to the arguments asserted in Defendant’s 

briefings in support of its Renewed Motion for Summary Judgment, Defendant respectfully 

requests that Plaintiff’s Motion for Reconsideration be denied.  Should the Court hold otherwise, 

judicial economy and fairness demand, and Defendant respectfully requests, that this Court 

address the Defendant’s arguments for summary judgement on Counts Two through Eighteen on 

the merits as argued in its briefings in support of its Renewed Motion for Summary Judgment. 

DATED this 6th   day of March, 2018. 
 
   KELLY LAW, PLLC 
 
   By:     /s./ Michael E. Kelly                                       

      Michael E. Kelly, Of the Firm 
         Attorneys for Defendant Idaho State University 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 6th day of March, 2018, I electronically filed the foregoing 
with the Clerk of the Court using the CM/ECF system which sent a Notice of Electronic Filing to 
the following persons: 
 

Ronaldo A. Coulter 
Emile Loza de Siles 
Idaho Employment Law Solutions 
P.O. Box 1833 
Eagle, ID 83616 
Telephone: (208) 672-6112 
Facsimile: (208) 672-6114 
ron@idahoels.com 
emile@idahoels.com  
Attorneys for Plaintiff 

☒ Electronic Mail 

    /s./Michael E. Kelly                                                      
    Michael E. Kelly 
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