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THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

 
JUN YU, 
 
   Plaintiff, 
v. 
 
IDAHO STATE UNIVERSITY, 
 
          and 
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 

                                            Defendants.  

______________________________________ 
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) 
) 

 
 

Case No. 4: 15-cv-00430-REB 
 

PLAINTIFF’S REPLY TO 
DEFENDANT’S RESPONSE IN 
OPPOSITION TO PLAINTIFF’S 
MOTION FOR RECONSIDERATION 
(DKT. 69) 

 
 
 

COMES NOW, Plaintiff, Mr. Jun Yu, (“Plaintiff” or “Mr. Yu”) by and through his 

counsel of record, Ronaldo A. Coulter of Idaho Employment Law Solutions, PLLC and submits 

this Reply to Defendant’s Response In Opposition to Plaintiff’s Motion for Reconsideration 

(Dkt. 69).1 

                                                 
1 The Defendant’s Response in Opposition to Plaintiff’s Motion for Reconsideration is herein-
referenced as the “Defendant’s Response.” 
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PLAINTIFF’S REPLY 

An analysis of the Defendant’s Response leads one to conclude that that the Defendant 

would like the Court to deny Plaintiff’s motion because, in Defendant’s view: 

a. Duffin v. Idaho State Univ., No. 4:16-CV-00209-BLW, 2017 WL 6543873, (D. Idaho 
Dec. 21, 2017) purportedly was not a change in sovereign immunity jurisprudence in 
the District of Idaho and, therefore, should be narrowly interpreted; 
 

b. The facts in the present case are purportedly distinguishable from Duffin and, 
therefore, do not merit the same treatment;  

 
c. If Duffin does represent a change in sovereign immunity jurisprudence, that such a 

departure is not supported by the jurisprudence of the Ninth Circuit Court of Appeals 
and the United States Supreme Court; and 

 
d. What Defendant terms as “ancillary arguments” are without merit under the pending 

motion and should not be considered by the Court. 
 
This brief will address the errors of the Defendant’s analysis and demonstrate that the 

conclusions that Defendant propounds have no merit and that Plaintiff’s Motion for 

Reconsideration must be granted. 

I 
ARGUMENT 

A. Duffin is a Change in Sovereign Immunity Jurisprudence in the District of Idaho 
and, Therefore, Must Be Interpreted Based on the Plain Language of the Decision. 
 
At the outset, Plaintiff asks the Court to consider the argument set forth in Plaintiff’s 

Memorandum In Support of Plaintiff’s Motion for Reconsideration of Court’s Order Re 

Plaintiff’s Second through Eighteenth Causes of Action, Pages 4 of 15 to 9 of 15.2  In these 

pages, Plaintiff painstakingly discussed sovereign immunity jurisprudence regarding the 

assertion of the Eleventh Amendment sovereign immunity defense and when and how it could be 

                                                 
2 Plaintiff’s Memorandum in Support of Plaintiff’s Motion for Reconsideration of Court’s Order 
Re Plaintiff’s Second through Eighteenth Causes of Action (Dkt. 68-1) is herein-referenced as 
“Plaintiff’s Memorandum.” 
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asserted prior to the decision in Duffin. Through an analysis of Edelman v. Jordan, 415 U.S. 651, 

94 S. Ct. 1347, 39 L. Ed. 2d 662 (1974); Raygor v. Regents of Univ. of Minnesota, 534 U.S. 533 

(2002); Hill v. Blind Indus. & Servs. of Maryland, 179 F.3d 754, 763 (9th Cir. 1999), amended 

on denial of reh’g, 201 F.3d 1186 (9th Cir. 1999); and Paddock v. Otter, No. 1:17-CV-00032-

CWD, 2017 WL 2609032, at *3 (D. Idaho, June 15, 2017), Plaintiff has demonstrated that, prior 

to Duffin, an assertion of  Eleventh Amendment immunity could be made at virtually any time in 

the trial or appellate procedure, and it was enough to preserve the immunity by doing nothing 

more than asserting the defense in an answer to a complaint.  For a State to waive its sovereign 

immunity, the waiver had to be explicit and unequivocally expressed, leaving no room for any 

other reasonable interpretation.  See Edelman, supra, at 673.    

In Duffin, the Court cited Johnson v. Rancho Santiago Cmty. Coll. Dist., 623 F.3d 1011, 

1021 (9th Cir. 2010) to support its conclusion that the Defendants, Idaho State University, et al., 

had waived its Eleventh Amendment immunity. However, as it relates to the present case, the 

following language from Johnson is relevant to show that Duffin was an intervening change of 

law in sovereign immunity jurisprudence in Idaho: 

Although it baldly asserted in its Answer that it was “immune from 
liability pursuant to the provisions of the Eleventh Amendment of 
the United States Constitution,” the District litigated the suit on the 
merits, participated in discovery, and filed a motion to dismiss and 
a summary judgment motion without pressing a sovereign immunity 
defense. Although the District asserted its sovereign immunity in its 
opposition to the plaintiffs' application to file an amended complaint 
to include a prayer for nominal damages, it did not assert a 
sovereign immunity defense in the summary judgment briefing 
filed after the plaintiffs amended their complaint.5 In 
circumstances like these, we deem the defendant to have made a 
tactical decision to delay asserting the sovereign immunity 
defense. See Bliemeister, 296 F.3d at 862. Such tactical delay 
“undermines the integrity of the judicial system[,] ... wastes 
judicial resources, burdens jurors and witnesses, and imposes 
substantial costs upon the litigants.” Hill, 179 F.3d at 756. Having 
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chosen “to defend on the merits in federal court,” the District will 
“be held to that choice.” See id. at 758. We accordingly hold that the 
District has waived its sovereign immunity defense. 
 

Johnson, 623 F.3d at 1022 (emphasis supplied). 

In the present case, the Defendant asserted its Eleventh Amendment defense in its initial 

Answer to the original and amended complaints; and, unlike the defendant in Johnson, the 

Defendant asserted its sovereign immunity defense in its summary judgment briefing. It was 

evident, however, from the Duffin defendants’ Memorandum in Support of Defendants’ Motion 

for Summary Judgment, Dkt. 27-1, page 6 of 21, that defendants were keenly aware that Idaho 

State University was protected by Eleventh Amendment immunity.3  The intervening change in 

law in the District of Idaho occurred in the following statement: 

Moreover, the law in Idaho is well-established that ISU, and 
presumably all other state universities, are arms of the state and 
protected by Eleventh Amendment immunity. Therefore, there 
was no need to develop any factual basis on that issue before 
asserting Eleventh Amendment immunity. (emphasis supplied.) 

Duffin, supra, at *3; Dkt. 68, page 8 of 15.  

Therefore, given the plain language of the decision, the Duffin case presents a clear 

change in sovereign immunity jurisprudence in the District of Idaho because it establishes a new 

factor not previously articulated in Idaho jurisprudence that now must be taken into 

consideration in determining whether a State entity has waived its sovereign immunity defense.  

                                                 
3 The Duffin defendants’ Memorandum in Support of Defendants’ Motion for Summary 
Judgment, Dkt. 27-1, page 6 of 21 reads, in relevant part, as follows: 

ISU is an “arm of the State of Idaho” for purposes of an Eleventh 
Amendment analysis.  That conclusion was originally reached in 
Ferguson v. Greater Pocatello Chamber of Commerce, Inc., 647 
F.Supp. 190 (D. Idaho 1985) and reaffirmed more recently in 
Sadid v. Idaho State University, 837 F. Supp. 2d 1168 (D. Idaho 
2011). 
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After Duffin, where, notwithstanding the fact that the Defendant asserted its Eleventh 

Amendment immunity in its answer and at various stages of the litigation:  (1) it has been 

clearly established by law that the Defendant is, absent a waiver, protected by Eleventh 

Amendment immunity; (2) the Defendant nevertheless fails to file a motion to dismiss at the 

outset of litigation; and (3) the Defendant goes on to participate in the extensive, expensive, and 

still incomplete discovery process, including by entering stipulations for an extension of time to 

complete discovery, the Defendant has waived its sovereign immunity defense. The waiver exists 

because the Defendant’s actions are clearly incompatible with a state entity intent on preserving 

its Eleventh Amendment immunity. 

B. The Facts in the Present Case are Similar and Indistinguishable from Duffin and, 
Therefore, Merit Identical Treatment in the Application of the Relevant Law. 

Defendant argues that the central failing in Duffin was “stipulating to extending the 

dispositive motion deadline and then raising the Eleventh Amendment immunity defense in its 

dispositive motion,” which action the Court rightly viewed to be an impermissible tactical move 

to deny Duffin his day in court. What the Defendant seems to attempt to obfuscate and 

absolutely fails to acknowledge here is that the Defendant’s actions in refusing to timely provide 

the discovery approved by the court was and is also an impermissible tactical move to deny Mr. 

Yu his day in Federal Court.4 It is important to note that the Court found that the records 

                                                 
4 The Plaintiff’s struggle to obtain Court approved discovery in this matter is well-documented. 
On March 25, 2016, Plaintiff filed a motion for the production of student records which was 
opposed by the Defendant.  See Dkt. 21; Dkt. 21-1; Dkt 23 and Dkt. 26. On March 27, 2017, the 
Court issued it Memorandum Decision and Order granting Plaintiff’s motion to be carried out 
under a protective order, which was subsequently issued on May 1, 2017.  See Dkt. 40; and Dkt. 
46. The difficulties in obtaining approved discovery are documented in the correspondence 
related to the discovery of student records. See Dkt. 56-15. As illustrated in Exhibit “A” herein, 
the Defendant’s continuing failure to comply with discovery as it relates to the sixty-seven (67) 
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requested were relevant to Plaintiff’s claims of discrimination. In present case, Plaintiff not only 

had to show that similarly situated comparators were treated differently but also by whom were 

they treated differently. See Rollins v. Bd. of Trustees of the Univ. of Alabama, No. 2:12-CV-

2458-AKK, 2014 WL 4829540, at *17 (N.D. Ala. Sept. 29, 2014), aff'd, 647 F. App'x 924 (11th 

Cir. 2016) and Jemaneh v. Univ. of Wyoming, 82 F. Supp. 3d 1281, 1297–98 (D.Colo.), 

aff'd, 622 F. App'x 765 (10th Cir. 2015), regarding the significance of comparators in Title VI  

litigation and Dkt. 40 p.5 of 9. Once the identities and actions of the faculty members were 

known, vis-á- vis Plaintiff and relevant comparators, faculty members engaged in unlawful 

discrimination could then reasonably be named as defendants who were acting in their individual 

capacity in the complaint thus establishing federal jurisdiction over the named defendants. 

In its Order (Dkt. 63), the Court correctly observed that Plaintiff did not name specific 

parties in its complaint and noted that the deadline for motions to join parties and or amend 

pleadings was December 30, 2015.  Aware of Federal Rule of Civil Procedure 11(b) and (c)5 and 

                                                 
graduate students required to complete internships in pursuit of a Ph.D. in Clinical Psychology  
was addressed as recently as March 5, 2018. 
5 Fed. R. Civ. P. 11(b)-(c) reads: 

(b) Representations to the Court. By presenting to the court a 
pleading, written motion, or other paper--whether by signing, filing, 
submitting, or later advocating it--an attorney or unrepresented party 
certifies that to the best of the person's knowledge, information, and 
belief, formed after an inquiry reasonable under the circumstances: 
(1) it is not being presented for any improper purpose, such as to harass, 
cause unnecessary delay, or needlessly increase the cost of litigation; 
(2) the claims, defenses, and other legal contentions are warranted by 
existing law or by a nonfrivolous argument for extending, modifying, or 
reversing existing law or for establishing new law; 
(3) the factual contentions have evidentiary support or, if specifically so 
identified, will likely have evidentiary support after a reasonable 
opportunity for further investigation or discovery; and 
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of the Eleventh Amendment immunity granted to states, on September 26, 2016, Plaintiff filed 

his response to the Defendant’s first motion for summary judgment, Dkt. 37.  In Dkt. 37, 

Plaintiff informed the Defendant and the Court, citing Sadid v. Idaho State Univ., 837 F. 

Supp. 2d 1168, 1176 (D. Idaho 2011),6  that Plaintiff anticipated naming Defendants in their 

individual capacities once it received a response to its Court approved discovery request as the 

record would be stronger once discovery was completed (Dkt. 37, p.15 ).7 Three hundred and 

thirty-three (333) days later, on August 25, 2017, the Defendant filed its renewed motion for 

summary judgment. See Dkt. 55. However, the Defendant still had failed to provide the 

discovery that this Court ordered it to provide that would have allowed Mr. Yu to carefully 

review the produced records and name defendants in their individual capacities while respecting 

and avoiding any conduct that would run afoul of Federal Rule of Civil Procedure 11(b).  

                                                 
(4) the denials of factual contentions are warranted on the evidence or, if 
specifically so identified, are reasonably based on belief or a lack of 
information. 
(c) Sanctions. 
(1) In General. If, after notice and a reasonable opportunity to respond, 
the court determines that Rule 11(b) has been violated, the court may 
impose an appropriate sanction on any attorney, law firm, or party 
that violated the rule or is responsible for the violation. Absent 
exceptional circumstances, a law firm must be held jointly responsible 
for a violation committed by its partner, associate, or employee.  
Id. (emphasis supplied). 
6  Mr. Sadid has also sued Defendants Vailas and Jacobsen in their  
individual capacities. Although Defendants seek dismissal of Mr. Sadid's 
Complaint in its entirety, the only asserted basis for dismissal is 
Eleventh Amendment immunity. However, Eleventh Amendment 
immunity does not apply to claims brought against defendants in their 
individual capacities. Accordingly, the motion to dismiss Mr. Sadid's 
claims against Defendants Vailas and Jacobsen in their individual 
capacities will be denied.  

Sadid v. Idaho State Univ., 837 F. Supp. 2d 1168, 1176 (D. Idaho 2011). 

7 See also Dkt. 56 p. 11 of 21. 
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Exactly as the Court observed in Duffin, Idaho State University’s intentional and continued 

incomprehensible failure to provide critical discovery authorized and, indeed, mandated by the 

Court must be seen as the Defendant’s deliberate attempt to deny Mr. Yu access to information 

that would allow Plaintiff the opportunity to reasonably include all defendants who could, with 

reasonable justification, be sued in their individual capacities. Just as in Duffin, the Defendant’s 

actions in failing to produce approved discovery can accurately be described as a tactical attempt 

to deny Mr. Yu his day in Federal Court. Just as in Duffin, the Court cannot countenance Idaho 

State University’s tactical maneuver to deny Mr. Yu his day in Federal Court. 

C. The Decision in Duffin, While an Intervening Change in the District of Idaho’s 
Jurisprudence on Sovereign Immunity, Is Not a Departure that Runs Afoul of the 
Ninth Circuit or the Supreme Court Jurisprudence on Sovereign Immunity. 

It is important to note that the argument put forth by the Defendant in Dkt. 69 of the 

present case was essentially the same argument that was made by the Defendant ISU (and co-

defendants) in their Memorandum in Support of Defendants’ Motion for Summary Judgment in 

Duffin, Dkt. 27-1, page 7 of 21. The Court rejected that argument in its decision in Duffin, and 

that argument also must firmly be rejected in the present case.  As observed in Dkt. 68-1, page 8 

of 15, the Court stated in its closing remarks of its decision on Idaho State University’s waiver of 

its Eleventh Amendment immunity and thus its consent to Federal jurisdiction, the following: 

Moreover, the law in Idaho is well-established that ISU, and 
presumably all other state universities, are arms of the state and 
protected by Eleventh Amendment immunity. Therefore, there 
was no need to develop any factual basis on that issue before 
asserting Eleventh Amendment immunity.  Allowing Defendants 
to assert Eleventh Amendment immunity now would fly in the face 
of the Rule 1 admonition that the Court construe and apply the 
rules and procedures in a manner that secures the just, speedy and 
inexpensive resolution of all disputes. Defendants initially chose to 
defend the claims on the merits in federal court by engaging in 
discovery, stipulating to extend deadlines, and waiting until the 
dispositive motion deadline to assert Eleventh Amendment 
immunity. The Court can only conclude that this was a tactical 
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attempt to deny Duffin his day in Court. The Court will not allow 
Eleventh Amendment immunity to be used that way. Accordingly, 
the Court finds that Defendants have waived their sovereign 
immunity defense, and will address the claims on the merits. 

Duffin, supra, at *3 (emphasis supplied). 

The Court’s addition of the herein-emphasized language is the critical language that 

distinguishes the decision in Duffin from the established United States Supreme Court and Ninth 

Circuit Court of Appeals cases. It is obvious, however, from the plain language of Duffin that, 

although a new factor is recognized in the sovereign immunity jurisprudence in the Federal 

District of Idaho, the decision in Duffin is in keeping with the jurisprudence that a State waives 

its immunity by acting in a manner “that is incompatible with an intent to preserve that 

immunity.”  See Duffin at *2 (quoting Johnson, 623 F.3d at 1021). 

D. What Defendant Characterizes as Ancillary Arguments Are Arguments to Support 
Plaintiff’s Motion for Reconsideration as Set Forth in Case Law and, Therefore, 
Must Be Considered by the Court to Prevent Manifest Injustice. 
 
As stated in Dkt. 68-1, page 3 of 15, a motion for reconsideration should be granted 

where:  “(1) the motion is necessary to correct manifest errors of fact or law; (2) the moving 

party presents newly discovered evidence; (3) reconsideration is necessary to prevent manifest 

injustice; or (4) there is an intervening change in the law.” Coffelt v. Yordy, No. 1:16-CV-00190-

CWD, 2016 WL 9724059, at *1 (D. Idaho, Nov. 30, 2016) (citing Turner v. Burlington N. Santa 

Fe R.R. Co., 338 F.3d 1058, 1063 (9th Cir. 2003) (emphasis supplied).  What Defendant paints 

as ancillary and “inappropriate under the pending motion because this court has issued no 

decision on these matters and has not ordered to the contrary” are indeed appropriate. The 

appropriateness lies in the fact that, per the cited case law, the Plaintiff has put forth cogent 

arguments to demonstrate to the Court that reconsideration is necessary to prevent a manifest 

injustice in this matter. The Court is directed to Plaintiff’s Memorandum, Dkt. 68-1 pages10 of 
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15 to 14 of 15, for a detailed analysis of why denying Plaintiff’s motion for reconsideration 

would be a grave injustice to Mr. Yu.  Therefore, the remedies sought by Plaintiff in making the 

argument in support of Plaintiff’s position that a denial of Plaintiff’s Motion for Reconsideration 

would constitute a manifest injustice are not only timely but also appropriate.   

II 
CONCLUSION 

 
For the reasons stated herein, and those stated in Plaintiff’s Memorandum, Dkt. 68-1, Mr. 

Yu continues to move this Court to reconsider its decision to grant summary judgment to dismiss 

Plaintiff’s Counts Two through Eighteen of Plaintiff’s First Amended Complaint.  

DATED: March 14, 2018 

      PLAINTIFF 
                                                             By Plaintiff’s Attorney 

      Idaho Employment Law Solutions, PLLC  
    

      __/s/_________________________________ 
      R. A. (RON) COULTER 
 

CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on this 14th day of March, 2018, I caused to be served a copy of the 
foregoing document on CM/ECF Registered Participants as reflected on the Notice of Electronic 
Filings as follows: 
 
MICHAEL E.KELLY ISB # 4351 
SHANNON M. GRAHAM, ISB 10092 
380 E. PARKCENTER BLVD., SUITE 200 
POST OFFICE BOX 856 
BOISE, ID 83701 
Telephone (208) 342-4300 
Facsimile (208) 342-4344  

 

 
IDAHO EMPLOYMENT LAW SOLUTIONS 

 
        ___/s/_________________________________ 
      R. A. (RON) COULTER 
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