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Attorneys for Defendants 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

JUN YU, 

Plaintiff, 

vs. 

IDAHO STATE UNIVERSITY, MARK 
ROBERTS, Individually an in His Official 
Capacity as a Faculty Member of Idaho State 
University; SHANNON LYNCH, Individually 
an in Her Official Capacity as a Faculty Member 
ofldaho State University; KANDI 
TURLEY-AMES, Individually an in Her 
Official Capacity as a Faculty Member of Idaho 
State University; CORNELIS J. VAN der 
SCHYF, Individually an in His Official 
Capacity as a Faculty Member of Idaho State 
University; AR THUR C. V AILAS, Individually 
an in His Official Capacity as a President of 
Idaho State University and JOHN/JANE DOES 
1 through X, whose true identities are presently 
unknown, 

Defendants. 

Case No. cv-2018-661-0C 

DEFENDANTS' REPLY IN SUPPORT 
OF MOTION TO DISMISS 
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Defendants submit this Reply in support of their Motion to Dismiss and contend Plaintiff 

Jun Yu ("Yu") failed to comply with the Idaho Tort Claims Act ("ITCA"), the statute of 

limitations has run on all of Yu's causes of actions and Yu fails to state a claim for relief against 

the Defendants. Yu claims he does not have to comply with the ITCA because all his claims 

arise out of contract and 42 U .S.C. § 1983 and he filed a tort claim with respect to his claim for 

negligent infliction of emotional distress. Yu also claims his suit was filed within the 

applicable statute of limitations and he states a claim for relief. 

1. The Idaho Tort Claims Act 

Yu makes several arguments as to why none of his causes of action are subject to the 

requirements of the ITCA. First Yu argues that none of his claims are subject to the 

requirements of the ITCA because his causes of action arise in contract and are made pursuant to 

42 U.S.C. § 1983 and all causes of actions are derivative of his§ 1983 claim and therefore he is 

not required to file a tort claim. Yu also argues he filed a tort claim with respect to his 

negligent infliction of emotional distress cause of action and if the Court dismisses this claim for 

not complying with the ITCA the Court will be denying him his day in court. 

Yu's causes of action may be derivative of his§ 1983 cause of action, however there is 

nothing in the ITCA that exempts torts that are derivative of a § 1983 claim from being excluded 

from the ITCA. In fact, Yu filed a tort claim for his negligent infliction of emotional distress 

against ISU, which clearly demonstrates he knew he was required to file a tort claim. The issue 

is his tort claim was filed only against ISU and no tort claims have been filed against the 

individually named Defendants as required by the ITCA. 

Idaho Codes §§ 6-904, 6-904A and 6-9048 sets forth exceptions for types of claims that 

are not covered by the ITCA. Claims that arise from contracts are exempt from the ITCA as 
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well as§ 1983 actions. However, it is the Defendants' contention that Yu's claim for negligent 

infliction of emotional distress is not exempted from the ITCA and he is required to file a tort 

claim prior to filing suit against the individually named Defendants. 

Idaho law is settled regarding the accrual of a cause of action relating to personal injury for 

purposes ofldaho Code§ 5-219: 

Under LC. § 5-219( 4 ), a cause of action is deemed to "accrue" at the 
time of the occurrence, act or omission complained of. However, 
in interpreting that statute, this Court held in Stephens v. Stearns, 
106 Idaho 249, 254, 678 P.2d 41, 46 (1984), and Blake v. Cruz, 108 
Idaho 253, 260, 698 P.2d 315, 322 (1985), that "the statute of 
limitations does not begin to run against a negligence action until 
some damage has occurred." 

Cosgrove v. Merrell Dow Pharms., Inc., 117 Idaho 470, 475, 788 P.2d 1293, 1298 (1989). 

In the present case, the facts are not in dispute that Yu began to allegedly experience 

distress prior to his dismissal and suffered alleged damages at the time of his dismissal from the 

ISU program in May 2013. Even assuming the Court were to consider Yu's accrual from October 

2013, Yu had sufficient notice and time to file his tort claim. Yu claims that the Defendants 

conceded Yu timely filed a tort claim. Yu mischaracterizes the Defendants' concession, the 

Defendants conceded only that a Notice of Claim was filed on March 10, 2014 against Defendant 

ISU. The Defendants do not concede Yu properly filed a tort claim against the individually 

named Defendants. 

Yu made the conscious choice not to file a tort claim against any of the other individually 

named Defendants in this case. Yu was aware of their identities when he filed his tort against the 

State ofldaho. Yu's failure to file a tort claim does not excuse him from the ITCA, he will not be 

denied his day in court as it was his decision not to file a tort claim. 
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2. Statute of Limitations 

Yu had knowledge of his dismissal from the ISU program in May of2013. Yu contends he 

was not dismissed until October 2, 2013. Even assuming the Court finds the dismissal was not 

effective until October 2, 2013, the two (2) year statute of limitations period has run and Yu was 

required to file his Complaint no later than October 2, 2015. Yu's Complaint was not, however, 

filed until February 21, 2018, well beyond the two (2) year statute oflimitations. 

Yu contends that the statute of limitations has not run on his § 1983 cause of action or his 

breach of contract and promissory estoppel causes of actions based on the premise that his 

amended complaint in his federal case relates back to the filing of his original complaint in his 

federal case and therefore his claims in this state action are timely as it relates back to his 

original complaint in his federal case. Defendants agree in federal cases an amended complaint 

may relate back to the filing of the original complaint. The Defendants do not agree the 

Complaint in this state case relates back to the original complaint filed in Yu's federal case. 

Yu's federal cases is separate and distinct from this case and Yu's argument is without merit. 

Yu also contends all his causes of actions are derivative of his § 1983 cause of action. 

The statute oflimitations for a §1983 cause of action is two (2) years. See LC.§ 5-219. 

Therefore, all ofYu's derivative causes of action are barred by the statute of limitation. 

Although Yu claims all his causes of action are derivative of his § 1983 cause of action, Yu 

argues the two-year statute of limitation in § 1983 actions do not apply to his derivative claims 

for breach of contract and promissory estoppel but instead argues the Idaho statute of limitations 

for contracts, Idaho Code§ 5-217 is the applicable statute of limitations. Furthermore, Yu 

contends his contract claims did not accrue until somewhere between March 13, 2016 and March 

23, 2016, when he reviewed his expert reports in his federal action and was then able to amend 
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his federal complaint asserting his claims for breach of contract and promissory estoppel. 

Whether the Court applies the statute of limitations for a cause of action under § 1983 or 

contract, all of Yu' s causes of actions are time barred by the statute of limitations. Yu filed his 

Complaint in this case on February 21, 2018. Under the contract statute of limitations Yu 

would have been required to file his Complaint by May 2017 or at the latest October 2, 2017. 

Yu's argument that his contract claims did not accrue until 2016 is without merit. Again, Yu 

fails to recognize this case is separate and distinct from his federal case and his reliance on his 

federal case in support of this case is misplaced. 

Based on the foregoing, all of Yu's contract and tort claims against the Defendants are 

barred by the statute of limitations and the Defendants' motion to dismiss should be granted for 

Yu's failure to file his claims within the proscribed statute of limitations. 

3. Yu's Fails To State A Claim For Relief 

Yu argues he has stated a claim for relief, he provides the Court with references in the 

Complaint to support his allegations for each Defendant and provides the Court with additional 

exhibits to support his allegations in the Complaint. Yu has not cured the defect in his 

Complaint. Although there may be what Yu believes to be allegations in the Complaint against 

the individually named Defendants, there are no facts alleged to support the claims asserted by 

Yu. Yu cannot rely on pleadings outside this case to support his claims in the Complaint. In 

assessing the merits of a 12(b )( 6) motion, the court looks only at the pleadings to determine 

whether a claim for a relief has been stated. Young v. City of Ketchum, 13 7 Idaho 102, 104 

(2002). In the context of the court taking judicial notice of a 12(B)(6) motion the Supreme 

Court in Taylor v. McNichols, 149 Idaho 826, 833 (2010) states the following relying on 

Hellickson v. Jenkins stating: 
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t]he only facts which a comi may properly consider on a motion to dismiss for 
failure to state a claim are those appearing in the complaint, supplemented by such 
facts as the court may properly judicially notice. Cohen v. United States, 129 F.2d 
733 (8th Cir. 1942). However, a trial court, in considering a Rule 12(b )(6) motion 
to dismiss, has no right to hear evidence; and since judicial notice is merely a 
substitute for the conventional method of taking evidence to establish facts, the 
court has no right to take judicial notice of anything, with the possible exception of 
facts of common knowledge which controvert avennents of the complaint. See 
Grand Opera Co. v. Twentieth Century-Fox Film C01p., 235 F.2d 303 (7th Cir. 
1956); Sears, Roebuck & Co. v. [Metro] Engravers, Ltd., 245 F .2d 67 (9th Cir. 
1956); Schwartz v. Commonwealth Land Title [Ins.] Co., 374 F.Supp. 564 (E.D.Pa. 
1974), supp. op. (E.D.Pa.) 384 F.Supp. 302. 

118 Idaho 273, 276, 796 P.2d 150, 153 (Ct. App. 1990) (emphasis in the 
original). See also Fleming v. Lind-Waldock & Co., 922 F.2d 20, 23 (1st Cir. 1990) 
(comparing a 12(b)(6) motion to a Rule 56 motion the Comi and finding, "[o]ne 
fundamental difference between the two motions lies in the scope of the comi's 
consideration. The grounds for a Rule 12(b)(6) dismissal comprise only the 
pleadings and no more") (emphasis added). 

This Court cannot consider anything other than the pleadings and, in this case, that is the 

Complaint. Upon review of the Complaint, it is clear there are no factual allegations to support 

the claims asserted by Yu against all named Defendants. Yu fails to state a claim for relief against 

all named Defendants. 

Lastly, Yu fails to state a claim for relief because he failed to file a tort claim with respect to 

his cause of action for negligent infliction of emotional distress and he fails to state a claim for 

relief because all his causes of action are barred by the statute of limitations. 

CONCLUSION 

Based upon the foregoing and Defendants' Memorandum in Support of Motion to Dismiss, 

Defendants are entitled to dismissal of all of Yu's causes of actions as alleged in the Complaint. 

The Defendants respectfully request that their Motion to Dismiss be granted. 
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DATED this~ dayofMay2018. 

KELLY LAW, PLLC 

By: ~~ £re: 
Michael E. Kelii,OftheFil111' 
Attorneys for Defendants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 3rd day of May 2018, I served a true and correct copy 
of the foregoing by delivering the same to each of the following individuals, by the method 
indicated below, addressed as follows: 

Ronaldo A. Coulter 
Emile Loza de Siles 
Idaho Employment Law Solutions 
776 E. Riverside Dr., Suite 240 
Eagle, ID 83616 
Telephone: (208) 672-6112 
Facsimile: (208) 672-6114 
ron@idahoels.com 
emile@idahoels.com 
Attorneys for Plaintiff 

~ 

D 
D 

Tracy Siltman 

DEFENDANTS' REPLY IN SUPPORT OF MOTION TO DISMISS- 7 

U.S. Mail 
Facsimile 

Overnight Mail 
Electronic Mail 




