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Attorneys for Defendant Idaho State University 

 

 

IN THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF IDAHO 

 

JUN YU 

 

  Plaintiff, 

 

vs. 

 

IDAHO STATE UNIVERSITY, 

 

  Defendant. 

 

  

Case No. 4:15-cv-00430 

 

DEFENDANT’S OBJECTION AND 

RESPONSE TO PLAINTIFF’S 
MOTION IN LIMINE TO EXCLUDE 

DRU C. GLADNEY, PH.D. AS AN 

EXPERT WITNESS OR STRIKE HIS 

TESTIMONY 

 

 

 Comes Now Defendant Idaho State University by and through its attorney of record Kelly 

Law, PLLC and files Defendant’s Objection and Response to Plaintiff’s Motion in Limine to 

Exclude Dru C. Gladney, Ph.D. as an Expert Witness or Strike His Testimony (Dkt. No. 89).  

Plaintiff’s moves to exclude Defendant’s expert witness as inadmissible under various Rules of 

Evidence and claims Dr. Gladney is not qualified to give his opinion.  Clearly, Dr. Gladney’s 
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report complies with the requirements of F.R.C.P. 26 and he is qualified to provide his expert 

opinions pursuant to F.R.E. 702.  

I. 

ARGUMENT 

1. Dr. Gladney’s Report Was Properly Disclosed And Complies With F.R.C.P 26  

Expert disclosures are governed by F.R.C.P. 26 which states in part:  

(2) Disclosure of Expert Testimony. 

(A) In General. In addition to the disclosures required by Rule 26(a)(1), a party 

must disclose to the other parties the identity of any witness it may use at trial to 

present evidence under Federal Rule of Evidence 702, 703, or 705. 

(B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or 

ordered by the court, this disclosure must be accompanied by a written 

report—prepared and signed by the witness—if the witness is one retained or 

specially employed to provide expert testimony in the case or one whose duties as 

the party’s employee regularly involve giving expert testimony. The report must 

contain: 

(i) a complete statement of all opinions the witness will express and the basis and 

reasons for them; 

(ii) the facts or data considered by the witness in forming them; 

(iii) any exhibits that will be used to summarize or support them; 

(iv) the witness’s qualifications, including a list of all publications authored in the 

previous 10 years; 

(v) a list of all other cases in which, during the previous 4 years, the witness 

testified as an expert at trial or by deposition; and 

(vi) a statement of the compensation to be paid for the study and testimony in the 

case. 
 

Defendant’s Idaho State University’s Expert Witness Disclosure was served on Plaintiff’s counsel 

on May 31, 2016.  (Aff. of Counsel in Support of Defendant’s Objection and Response to 

Plaintiff’s Motion in Limine to Exclude Dru C. Gladney, Ph.D. as an Expert Witness or Strike His 

Testimony, ¶ 2 ).  Dr. Gladney was designated to testify on the “issue of minority affairs, ethnicity 

and the Chinese culture within our educational system.  He will opine as to the ability of Chinese 

students including the Plaintiff to acclimate to U.S. educational institutions and their ability to 
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acclimate to the nuances of our society.”  (Dkt. No. 89-3, p.2)  By a letter dated June 7, 2016, 

Plaintiff’s counsel was provided with Dr. Gladney’s written unsigned report.  (Id.).  An executed 

copy of Dr. Gladney’s report was to follow and was provided on June 7, 2016 by email 

correspondence to Ron Coulter at ron@idahoels.com.  (Id. at ¶ 3).  Plaintiff’s counsel has 

conveniently failed to recall that a verified signed written report was provided by defense counsel.   

Dr. Gladney’s Curriculum Vitae (CV) was also provided with the disclosure.  (Aff. of 

Counsel, ¶ 4).  Plaintiff’s counsel argues it was not current as of 2011.  Plaintiff’s counsel fails to 

thoroughly review Dr. Gladney’s CV because on the first page of Dr. Gladney’s CV it clearly 

states “March 2015”.  (Dkt. No. 89-4, p. 2).  Page 2 of Dr. Gladney’s CV clearly states 

publications are forthcoming with one being September 2014.  (Id. p.3).  Dr. Gladney lists 

Selected book Chapter Publications as of 2015.  (Id. at p. 5).  Dr. Gladney lists several committee 

members positions as “present”.  (Id. at p. 15).  Dr. Gladney’s CV lists his current positions held 

at Pomona College as “present”.  (Id. at p.22).  A general internet search of Dr. Gladney provides 

that he has been with Pomona College since 2006 and is currently on leave for the 2018-2019 

academic year.  (Aff. of Counsel, ¶ 5).  It is very apparent Plaintiff’s counsel failed to thoroughly 

review Dr. Gladney’s CV before filing this Motion.    

 Defendant’s written report meets the requirements of F.R.C.P. 26 in that it contains a 

complete statement of Dr. Gladney’s opinions to be provided in trial.  The report contains the 

facts or data considered by Dr. Gladney attached as Exhibit A.  (Dkt. No. 89-5, p.5).  Dr. 

Gladney reviewed the report of Plaintiff’s expert Dr. Leslie Wade Zorwick, cites to the White 

Paper which is attached to his written report, identifies having reviewed Plaintiff’s academic 

records, a review of the Complaint and Demand for Jury Trial and documents disclosed in 

discovery.  (Id.)  Dr. Gladney’s written report identifies Exhibit B as a list of all cases in which 
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he has testified as an expert for the previous 4 years. (Dkt. 89-5, p.1-2). Plaintiff’s counsel 

indicates he did not receive a copy, but at no time did he contact defense counsel and inform him 

that he had not received a copy of Exhibit B.  In fact, Plaintiff’s Memorandum is the first notice 

counsel had that he had not received Exhibit B.  (Aff. of Counsel, ¶ 6).  Lastly attached to 

Defendant’s Exhibit A of Dr. Gladney’s written report is his Litigation Fee Schedule.  (Dkt. No. 

89-4, p. 39).  Dr. Gladney’s written report complies with the requirements of F.R.C.P. 26. 

 The failure to include Exhibit B with Dr. Gladney’s report was an inadvertent omission and 

not intentional.  (Id. at ¶ 8).  Plaintiff’s counsel has been in possession of Dr. Gladney’s report 

for over two years and is now raising this issue for the first time.  Plaintiff’s argument is 

disingenuous.  See, Harvey v. District of Columbia, 949 F. Supp. 874 (D.C. Dt. Court 1996), 

wherein the Court failed to strike the Plaintiff’s expert testimony due to an inadequate expert 

report because defense counsel offered no explanation for waiting until the day before the 

discovery cut off to raise the inadequacy of the plaintiff’s expert report. In this instance, Plaintiff’s 

assertion of harm and prejudice is disingenuous.    

Furthermore there is no prejudice to the Plaintiff because the disclosure and written report 

of Dr. Gladney complies with F.R.C.P. 26. Even assuming Exhibit B was inadvertently omitted, 

Counsel has had Dr. Gladney’s report since 2016 and has made no effort to notify counsel of the 

missing exhibit.  Plaintiff fails to show how he has been prejudiced by not knowing what cases, if 

any, Dr. Gladney has testified in the past 4 years.  He claims there has been significant travel for 

the Plaintiff, witnesses and counsel.  He states there will be significant and irremediable harm but 

does not identify said harm.  Plaintiff knows the opinions to be presented by Dr. Gladney.  Of 

greater significance is that at no time did Plaintiff’s counsel depose Dr. Gladney.   
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2. Dr. Gladney is Qualified to Provide Expert Testimony Pursuant to F.R.E. 702 

Plaintiff is challenging the qualifications of Dr. Gladney just a month before trial.  Dr. 

Gladney was disclosed as the defense expert on May 31, 2016, well over two years ago.  Dr. 

Gladney’s written report was provided to Plaintiff on June 7, 2016, well over two years ago.  

Plaintiff did not depose Dr. Gladney.  Plaintiff’s attempt to disqualify Dr. Gladney at the last 

minute is untimely, disingenuous and without merit.   

Plaintiff is making a quasi-Daubert challenge of Dr. Gladney and sets forth in his 

Memorandum “Subjects at Issue for Trial” and submits that Defendant’s expert must provide an 

opinion to his outlined case-in-chief, specifically his “subjects at issue for trial” and Dr. Gladney is 

not providing expert testimony with respect to his identified “subject as issue for trial.”  Plaintiff 

does not get to dictate the Defendant’s case-in-chief and what specific testimony Dr. Gladney 

should provide as an expert.  Defendant has provided Dr. Gladney’s written report and CV both of 

which illustrate his qualifications for providing an expert opinion as to whether Plaintiff was able 

to properly acclimate to U.S. culture and whether he was subject to deliberate and unlawful 

discrimination in violation of Title VI.   

Federal Rule of Evidence governs testimony of an expert witness and states: 

A witness who is qualified as an expert by knowledge, skill, experience, training, or 

education may testify in the form of an opinion or otherwise if: 

(a) the expert’s scientific, technical, or other specialized knowledge will help the 

trier of fact to understand the evidence or to determine a fact in issue; 

(b) the testimony is based on sufficient facts or data; 

(c) the testimony is the product of reliable principles and methods; and 

(d) the expert has reliably applied the principles and methods to the facts of the 

case. 
 

“An expert may base an opinion on facts or data in the case that the expert has been made aware of 

or personally observed.”  F.R.E. 703.  “An opinion is not objectionable because it embraces an 
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ultimate issue.”  F.R.E. 704. 

 Plaintiff’s First Amended Complaint alleges Count 1, Violation of Title VI, specifically 

“ISU’s cultural incompetence and aversive racism/prejudice result in the unlawful disparate 

treatment of Mr. Yu which treatment manifested a deliberate and indifference to ISU’s obligation 

to Mr. Yu under Title VI.”  (Dkt. No. 41, p.55).  Plaintiff further alleges he suffered “deliberate 

and unlawful discrimination due to his national origin in violation of Title VI.”  (Id.) 

Dr. Gladney’s is a qualified expert with knowledge, skill, experience, training and 

education in the Chinese culture with extensive teaching, experience and training to proffer his 

opinions with respect to Plaintiff’s Title VI claim.  Dr. Gladney possess expertise in the area of 

cultural diversity and possess significant expertise in Chinese culture.  (Dkt. No. 89-5, p.1.)  He 

has researched, extensively studied and published on the issue of Chinese linguistic competency 

and Chinese ethnicity.  (Id.)  Dr. Gladney has studied and published topics related to Chinese 

culture and its intersection with Western Culture in the United States.  (Id.). Defendant Idaho 

State University’s Expert Witness Disclosure states the following: 

Dr. Gladney is designated to provide expert testimony on the issue of minority 

affairs, ethnicity and the Chine culture within our educational system.  He will 

opine as to the ability of Chinese students including the Plaintiff to acclimate to 

U.S. educational institutions and their ability to acclimate to the nuances of our 

society.  Dr. Gladney will also be utilized to rebut the Plaintiff’s experts’ opinions 
regarding adverse racism. 

 

(Dkt. 89-3, p.2.). 

 

Dr. Gladney’s opinions meet the requirements of F.R.E. 702 and are being provided in response to 

the Plaintiff’s Title VI claim and he is highly qualified to offer opinions on the issues presented in 

this case.  Dr. Gladney’s opinions are based on sufficient facts and/or data which was provided in 

Exhibit A of his written report, his testimony is the product of reliable principles and methods and 
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he has applied the principles and methods to the facts of the case as outlined in his written report.  

Just because Plaintiff does not agree with Dr. Gladney’s opinions does not make him an 

unqualified expert.  It is for the jury to determine the credibility of the experts and then decide 

based on their opinions whether or not there has been any discrimination in violation of Title VI.   

 Plaintiff attempts to argue that because his experts reviewed specific materials, Dr. 

Gladney is not qualified to provide expert testimony because he did not do the exact same analysis.  

The Federal Rules of Evidence do not provide that experts conduct the exact analysis but provides 

that an expert base an opinion on facts or data in the case.  F.R.E. 703.  The defense gets to 

determine what tactics it will take in defending a case and it is not dictated by Plaintiff’s counsel 

but the issues in the case.  Plaintiff could have at anytime deposed Dr. Gladney in order to assess 

his qualifications and question him about his methods but he did not.  Dr. Gladney’s skill, 

experience, training and education and specialized knowledge of the Chinese culture will help the 

trier of fact to understand the issue of Plaintiff’s inability to acclimate in the U.S. culture while 

attending the ISU graduate program and the linguistic issues and nuances and differences between 

the Chinese culture and the U.S. culture while studying at ISU.  Dr. Gladney should not be 

precluded from testifying.  Finally, Plaintiff’s counsel has made no showing that voir dire of Dr. 

Gladney outside the presence of the jury is necessary.  

II. 

CONCLUSION 

 Based on the foregoing arguments, the Defendant respectfully requests the Court deny the 

Plaintiff’s motion in limine to exclude the testimony of Dr. Gladney or allow him to voir doir Dr. 

Gladney outside the presence of the jury.  The Defendant’s written report complies with F.R.C.P. 

26 and Dr. Gladney is qualified to offer an opinion pursuant to F.R.E. 702. 
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DATED this 9
th

 day of October 2018. 

 

  KELLY LAW, PLLC 

 

By:  /s./Michael E. Kelly                                            

      Michael E. Kelly, Of the Firm 

      Attorneys for Defendants 

 

CERTIFICATE OF SERVICE 
 

  I HEREBY CERTIFY that on this 9
th

 day of October, 2018, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice of 

Electronic Filing to the following persons: 

 

Ronaldo A. Coulter 

Emile Loza de Siles 

Idaho Employment Law Solutions 

776 E. Riverside Drive, Suite 206 

Eagle, Idaho 83616 

Telephone: (208) 672-6112 

Facsimile: (208) 672-6114 

ron@idahoels.com 

Attorneys for Plaintiff 

 

 

 

   /s./Tracy S. Siltman                                       

Tracy S. Siltman 
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