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IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF IDAHO 

 

JUN YU 

 

  Plaintiff, 

 

vs. 

 

IDAHO STATE UNIVERSITY, 

 

  Defendant. 

 

  

Case No. 4:15-cv-00430 

 

DEFENDANT IDAHO STATE 

UNIVERSITY’S RESPONSE IN 

OPPOSITION TO PLAINTIFF’S 

MOTION IN LIMINE IN RE 

SPOLIATION OF EVIDENCE [Dkt. 84] 

AND MOTION TO STRIKE EXHIBIT 

F.    

 

INTRODUCTION 

Defendant Idaho State University (“ISU”) respectfully submits this memorandum in 

opposition to Plaintiff’s Motion in Limine In Re: Spoliation of Evidence (Dkt. 84).  Through a 

motion in limine, Plaintiff, Jun Yu, alleges ISU destroyed the internship contracts and 

evaluations of nearly 70 students and moves this Court to instruct the jury that it “may presume 

that the destroyed evidence, if produced would have been adverse to the party that destroyed it.”  

Pl.’s MIL [Dkt. 84] at 5 (quotations and citations omitted).  Plaintiff’s Motion should be denied 

on the basis that Defendants did not destroy evidence, they did not have an obligation to retain 
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student internship contracts and associated evaluations, and Plaintiff failed to timely file this 

Motion with the Court.      

ISU also moves to strike Exhibit F to Plaintiff’s Motion in Limine In Re: Spoliation of 

Evidence (Dkt. 84), which Plaintiff represents to be the testimony of an expert witness regarding 

the compilation of psychology student records at universities generally, on the basis that the 

witness is not an psychology student record expert, she was not disclosed as a student record 

expert, and her testimony was not provided under oath.   

ARGUMENT 
 

 Spoliation is the "destruction or significant alteration of evidence, or the failure to 

preserve property for another's use as evidence, in pending or future litigation" once the duty to 

do so has been triggered. Kearney v. Foley & Lardner, LLP, 590 F.3d 638, 649 (9th Cir. 2009) 

(internal quotation and citation omitted). A party seeking sanctions for spoliation bears the 

burden of establishing that the opposing party (1) destroyed relevant evidence and (2) had an 

obligation to preserve the evidence when it was destroyed or altered. Ryan v. Editions Ltd. W., 

Inc., 786 F.3d 754, 766 (9th Cir. 2015). An obligation to preserve attaches when a party knows 

or should reasonably know that the evidence is potentially relevant to litigation. See United 

States v. Kitsap Physicians Serv., 314 F.3d 995, 1001 (9th Cir. 2002). Once such a showing is 

made, the district court has inherent discretionary authority to levy sanctions. Glover v. BIC 

Corp., 6 F.3d 1318, 1329 (9th Cir. 1993). 

A.  ISU Did Not Spoliate Evidence 

 As an initial matter, it should be noted the Plaintiff alleges ISU destroyed student 

internship contracts and evaluations.  Plaintiff does not allege the spoliation of externship and 

practicum contracts or evaluations.  These facts are significant as internship evaluations are 
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completed by an entity or institution independent of ISU and generally without a direct contract 

relationship with ISU.  Externship and practicum evaluations are normally completed by 

professors or supervisors with a contractual relationship to ISU.   

ISU generally does not maintain student internship contracts or evaluations in student 

files.  Via counsel, the Department of Psychology at ISU informed Plaintiff that most of its pre-

doctoral students participate in APPIC pre-doctoral internships and the Department is not 

required to, and does not, contract with those internship sites.  See Ex. D, Pl.’s MIL [Dkt. 84-5].      

The Department further informed Plaintiff that due to the variable nature of receiving student 

internship evaluations, it generally only maintained internship completion letters in a student’s 

file, if received by the Department.  See id.   

Plaintiff’s baseless allegation that ISU destroyed student internship contracts and 

evaluations is unpersuasive and far-reaching.  Plaintiff attempts to support his assertion by 

pointing to two facts.  First, Plaintiff points to Clinical Student Handbooks published in 2011, 

2012, 2013, and 2015 which state that  

[t]he student’s internship “contract” letter is filed with the ISU Registrar prior to 

internship onset, providing evidence of the fulltime nature of the internship 

requirement.  The student’s internship training director will file periodic 
evaluations of intern’s performance through the year with the DCT [Director of 

Clinical Training].   

Second, one of his rebuttal expert witnesses stated that she maintained internship evaluations in 

student files at the University of Wisconsin-Milwaukee.   

1.  The Handbook Does Not Describe a Policy of Maintaining Student Internship 

Contracts or Evaluations.   

 As noted above Plaintiff cites to one paragraph in clinical student handbooks as a basis of 

its accusation.  The citation, however, does not support Plaintiff’s allegation.  The section on 

which Plaintiff relies simply informs a student of processes related to student internships, it does 
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not reflect a record keeping mandate.  Specifically, with regard to internship evaluations, the 

handbook states that student internship supervisors will file periodic evaluations with the 

Director of Clinical Training.  The handbooks do not represent that student internship 

supervisors will file periodic evaluations with ISU for maintenance in a student’s file.   

 Through counsel, ISU represented to Plaintiff that due the variable nature of the 

aforementioned submission of evaluations, it generally maintains letters or documents of the 

successful completion of an internship in a student file.  Such a record keeping practice is 

reasonable, as not only are the internship evaluations completed by an institution or person 

without a direct contractual relationship to ISU, but it is successful completion of an internship is 

what is necessary for a student to attain his doctorate.   

 Further, upon notification of ISU’s recordkeeping practices on March 14, 2018, ISU 

deemed the “discovery dispute” resolved as Plaintiff made no further inquiry into the matter to 

ISU’s knowledge until filing this Motion.  See Ex. D, Pl.’s MIL [Dkt. 84-5].  Plaintiff had a 

multitude options to continue its investigation if he did not believe ISU’s representation to be 

credible, including propounding additional interrogatories on ISU to explain its record keeping 

practices or continuing the deposition of the Director of Clinical Training at the relevant time, 

Mark Roberts, Ph.D.   

 Similarly, the handbooks do not represent that internship contracts are maintained in 

student files.  Clearly, the text of the handbook does not state that internship contract letters are 

maintained in student files, it notes that such letters are provided to the registrar.  The handbooks 

make no statement as to the registrar’s duty in maintaining such documentation as additional 

context for the passage quoted by Plaintiff reveals that the purpose for which the registrar 

receives such documents is simply to override administrative registration defaults.   

Case 4:15-cv-00430-REB   Document 112   Filed 10/09/18   Page 4 of 8



DEFENDANT IDAHO STATE UNIVERSITY’S RESPONSE IN OPPOSITION TO PLAINTIFF’S MOTION IN 
LIMINE IN RE: SPOLIATION OF EVIDENCE -5 

 

All students must enroll in 1 -credit of Clinical Internship, PSYC 7749, during the 

fall semester, 1 -credit during the spring semester, and 1-credit during the summer 

semester of their internship year.  To meet the Graduate School’s requirement 
for continuous enrollment, students enroll in 1 -credit of dissertation or 

professional activity (clinic practicum, community practicum, or externship) 

during the summer preceding the internship, even though the internship may 

commence as early as July 1.  The ISU Registrar requires that each intern 

cohort registers for the required 1 -internship-credit per semester during 

each of 3 consecutive semesters commending with fall semester.  The 

student’s internship “contract” letter is filed with the ISU Registrar prior to 
internship onset, providing evidence of the fulltime nature of the internship 

requirement.  The student’s internship training director will file periodic 

evaluations of intern’s performance through the year with the DCT [Director of 
Clinical Training].  Students will receive an IP (In Progress) grade for each 

semester until the internship is completed.   

Ex. E, Pl.’s MIL [Dkt. 84-6] (emphasis added).  Here, additional context demonstrates that the 

only purpose in providing such documentation to the registrar is so that students may maintain 

continuous enrollment at ISU while interning.  The handbook makes no representation that the 

registrar keeps internship documentation once it overrides certain class registration commands, 

nor would it be reasonable for the registrar to maintain such documentation for every override 

request it receives at the institution.   

2.  Plaintiff’s Correspondence with his Rebuttal Expert Regarding File Maintenance 

Does Not Support the Implication that ISU Destroyed Evidence.   

 In support of his allegation that ISU destroyed evidence, Plaintiff notes that his 

rebuttal expert generally does not maintain student internship contracts in her files at the 

University of Wisconsin-Milwaukee, but does maintain internship evaluations.  See Pl.’s MIL 

[Dkt. 84-1] at 7.  Although, ISU’s practice regarding internship contracts is consistent with the 

statements Plaintiff’s rebuttal expert, here statements should not be considered because she was 

not properly disclosed as an expert in this matter, foreclosing ISU’s opportunity to cross-examine 

her and her letter does not constitute sworn testimony.  Further, the statements of Plaintiff’s 

rebuttal expert confuse the issues presented in this motion as she states the requirement for the 
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execution of evaluations during an internship by an internship supervisor, not requirements for 

maintaining such an evaluation in a student file.  Finally, the statements of Plaintiff’s rebuttal 

expert are unpersuasive as it is to be expected that ISU’s retention practices are not identical to 

those at the University of Wisconsin-Milwaukee.   

a. Motion to Strike Statements of Dr. Nadya A. Fouad and Any Reference 

Thereto.   

Plaintiff’s inclusion of, and reliance on, correspondence between his counsel and Dr. 

Nadya A. Fouad is inappropriate.  Notwithstanding Plaintiff’s representation that Dr. Nadya A. 

Fouad is an expert in file retention at universities, Dr. Fouad was not properly disclosed as an 

expert witness with regard to file retention and provided her opinions based on her personal 

practices, rather than observations at ISU or any other university.  Because Dr. Fouad was not 

properly disclosed, ISU did not have the opportunity to depose or cross-examine the witness and 

her statements are presented in the context of Plaintiff’s counsel carefully crafted questions.  

Finally, Dr. Fouad’s statements were not made under oath.  As such, ISU moves to strike the 

statements of Dr. Nadya A. Fouad and any reference to such statements with regard to Plaintiff’s 

Motion at hand.   

 Finally, Plaintiff’s allegations are unreasonable.  It is simply not logical that ISU, the 

institution whose conduct is at issue in this matter, would produce externship contracts and the 

evaluations completed by its own professors and externship supervisors and destroy internship 

contracts, it has no responsibility to draw, and internship evaluations completed by institutions or 

person whose conduct is not at issue in this matter.  Additionally, despite Plaintiff’s implications 

otherwise, student internship offer letters and documentation regarding the successful completion 

of an internship were produced to Plaintiff.   
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B. ISU Did Not Have an Obligation To Preserve Student Internship Evaluations or Non-

Existent Student Internship Contracts.   

 It is undisputed that Plaintiff was dismissed from the doctoral program in psychology at 

ISU on May 3, 2013.  Therefore, that is the soonest date litigation may have been reasonably 

foreseeable and ISU’s obligation to preserve evidence may have been triggered.  However, it is 

unreasonable to expect ISU to change its recordkeeping practices regarding internship 

evaluations regarding other students and completed by intuitions or entities independent of ISU, 

when the only reasonable scope of Plaintiff’s action involved the conduct of ISU and the 

Cleveland Clinic.  Additionally, Plaintiff’s contrived concerns could have been quelled had he 

actively pursued litigation or pursued alternative paths of discovery – that is, Plaintiff could have 

used discovery tools to seek information that he believed was in the documents that he was 

requesting, but were no longer available to ISU as ISU made witnesses readily available for 

deposition and complied with interrogatory requests. 

C.  ISU Has Not Demonstrated Willfulness or Bad Faith in its Retention Practices and 

Such Practices Have Not Prejudiced Plaintiff.   

 ISU maintained the same retention practices before and after Plaintiff was dismissed from 

the doctoral program. Plaintiff argues that ISU willfully destroyed evidence because ISU’s 

inability to produce student internship contracts and evaluations are inconsistent with its own 

handbook and the practices of a professor at the University of Wisconsin – Milwaukee.  Further, 

communication between the parties’ counsel indicates that reasonable and diligent efforts to 

produce the requested documentation were made.  As demonstrated above, these arguments 

frivolous, unpersuasive and inaccurate.   

 Plaintiff argues that his is prejudiced by ISU’s inability to produce student internship 

contracts and evaluations because he is unable to demonstrate that Plaintiff was treated 
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differently than similarly situated students.  This is untrue.  First, Plaintiff was the only student 

from ISU who pursued and undertook an internship at the Cleveland Clinic.  Second, the 

internship evaluations were completed by entities that are not parties in this matter.  Further, 

Plaintiff had the opportunity to utilize other discovery tools to learn about how other students 

were evaluated at their specific internship sites and about ISU’s retention practices, but chose not 

to do so.    

CONCLUSION 

 Based upon the foregoing, Defendant Idaho State University respectfully requests that its 

Motion to Strike be granted and Plaintiff’s Motion in Limine be denied.  

 

DATED this 9
th

  day of October, 2018. 

 

   KELLY LAW, PLLC 

 

   By:     /s./ Michael E. Kelly                                       

      Michael E. Kelly, Of the Firm 

         Attorneys for Defendant Idaho State University 

 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on this 9
th

 day of October, 2018, I electronically filed the foregoing 

with the Clerk of the Court using the CM/ECF system which sent a Notice of Electronic Filing to 

the following persons: 

 

Ronaldo A. Coulter 

Emile Loza de Siles 

Idaho Employment Law Solutions 

P.O. Box 1833 

Eagle, ID 83616 

Telephone: (208) 672-6112 

Facsimile: (208) 672-6114 

ron@idahoels.com 

emile@idahoels.com  

Attorneys for Plaintiff 

☒ Electronic Mail 

    /s./Tracy L. Siltman   

    Tracy L. Siltman 
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