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Attorneys for Plaintiff 

 
THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

 
JUN YU, 
 
   Plaintiff, 
v. 
 
IDAHO STATE UNIVERSITY, 
 
          and 
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 

                                            Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 4: 15-cv-00430-REB 
 
 

PLAINTIFF’S REPLY TO 
DEFENDANT’S RESPONSE, DKT. 
112, TO PLAINTIFF’S MOTION IN 
LIMINE IN RE SPOLIATION OF 
EVIDENCE AND ADVERSE 
INFERENCE INSTRUCTION, DKT. 
84 

 

COMES NOW Plaintiff JUN YU (“Mr. Yu”), by and through his counsel Ronaldo A. 

Coulter and Emile Loza de Siles, Attorneys at Law of Idaho Employment Law Solutions and in 

accordance with the Court’s Order Setting Trial (Dkt. 67 at ¶ 8); Federal Rules of Civil 

Procedure 6(c)(1)(C); and District of Idaho Local Civil Rule (“Local Rule”) 7.1(a)(2), files this 

Reply to Defendant’s response and objection, Dkt. 112, to Plaintiff’s motion in limine, Dkt. 84, 
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which asks the Court to grant the Plaintiff’s motion to give a spoliation of evidence adverse 

inference instruction. 

I. APPLICABLE LAW 

Plaintiff adopts and incorporates herein, the statements of law on pages 4 of 14 – 6 of 14, 

Dkt.84-1 with emphasis on the following: 

Spoliation is defined as the “destruction or significant alteration of 
evidence, or the failure to preserve property for another's use as 
evidence, in pending or future litigation” once the duty to do so has 
been triggered.  Kearney v. Foldy & Lardner, LLP, 590 F. 3d 638, 
649 (9th Cir. 2009) (internal quotation and citation omitted). A 
party seeking sanctions for spoliation bears the burden of 
establishing that the opposing party (1) destroyed relevant 
evidence and (2) had an obligation to preserve the evidence when 
it was destroyed or altered.  Ryan v. Editions Ltd. W., Inc., 786 F. 
3d 754, 766 (9th Cir. 2015). An obligation to preserve attaches 
when a party knows or should reasonably know that the evidence 
is potentially relevant to litigation.  See United States v. Kitsap 
Physicians Serv., 314 F. 3d 995, 1001 (9th Cir. 2002). 

Harmon v. United States by & through Bureau of Indian Affairs, No. 4:15-CV-00173-

BLW, 2017 WL 1115158, at *2 (D. Idaho, Mar. 24, 2017)(Emphasis added)  

II. THE DEFENDANT’S POSITION  

It is the Defendant’s erroneous position that the Defendant does not maintain student 

internship contracts or evaluations in student files and suggests that the applicable student 

handbooks do not describe a policy that ISU maintains internship evaluations. Defendant also 

still maintains that it is undisputed Mr. Yu was dismissed from the Defendant’s Doctoral 

Program on May 3, 2013 even though the Court has declared to the contrary as a matter of law; 

See Dkt. 63 p. 10 of 16. Defendant denies that it has demonstrated bad faith in its retention 

policies. Finally, the Defendant states the following: “Plaintiff argues that his [he] is prejudiced 

by ISU’s inability to produce student internship contracts and evaluations because he is unable to 

demonstrate that Plaintiff was treated differently than similarly situated students.” 
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III. THE DEFENDANT’S POSITION IS WITHOUT MERIT 

An internship is a critical component in the academic life of a doctoral candidate and the 

internship providers are actively involved in the educating the students as instructors critical to 

the success of the student; see Dkt.103 pp.18 of 21 and 19 of 21.  As part of the qualification 

process, it is undisputed the Defendant had to certify that Mr. Yu, the internship applicant, had 

satisfied the following criteria: 

1. Approval of the Clinical Training Committee. 

2. Admission to Candidacy for the doctoral degree which requires: 

a. The MS degree 

b. Passing the Qualifying Exam. 

3. Successfully proposing the doctoral dissertation. 

4. Approval of the Graduation Checklist. 

5. Approval of the student’s summary APPIC hours through November 1. 

Given the importance of the clinical internship experience as being the last component of 

the academic requirement for a student to receive his or her doctorate, it is not surprising that the 

Defendant’s Clinical Student Handbooks in 2011, 2012, 2013 and 2015 all stated “internship 

“contract” letter[s]” and “periodic evaluations of intern’s performance throughout the year” were 

to be filed with the Defendant.  There is no other way to describe this requirement other than a 

policy that ISU maintain internship contracts and evaluations. Given this policy as stated in Dkt. 

84-1 and the obvious importance of maintaining a student’s internship records, there is no reason 

to assume, that in the normal course of business, that the Defendant’s Psychology Department is so 

grossly negligent or inept that it did not and does not maintain the required minimum documentation 

on its students, including as to the internships in which they participate, especially when its own 
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Clinical Student Handbooks clearly reference such documentation. If the foregoing are true, as they 

should be, then Defendant’s inability and obvious unwillingness to produce the documents as ordered 

by the Court must lead to a single logical conclusion: Defendant has intentionally destroyed the 

required documents or intentionally caused that destruction. The Defendant’s position as stated in its 

response is littered with explanations for the non-existence of the applicable student internship 

documents that were subject to discovery. However, these explanations lack credibility in light of the 

Defendant’s stated policy. Through its submission of these incredible explanations for the Court’s 

consideration, the Defendant merely compounds the evidence that demonstrates the Defendant is 

acting in bad faith. 

In its Response (Dkt. 112), the Defendant states the following: “Plaintiff argues that his 

[he] is prejudiced by ISU’s inability to produce student internship contracts and evaluations 

because he is unable to demonstrate that Plaintiff was treated differently than similarly situated 

students.”  The former is not a true statement.  The Court has already found that Mr. Yu “has 

made a prima facie case establishing his Title VI claim, which is not time-barred.” See Dkt. 63 p. 

16 of 16. As stated in Dkt. 84-1, through the limited discovery provided to Mr. Yu, he was able to 

demonstrate that he was treated differently than similarly-situated students in six substantive 

categories. See Dkt. 56-14. However, because Defendant did not produce all of the records that it was 

required to maintain on each student during the relevant period of discovery and as ordered by the 

Court, the full extent to which Mr. Yu was treated differently from other similarly-situated students 

and likely other highly relevant evidence could not be ascertained.  
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IV. CONCLUSION 

Given the facts and the applicable law to this case and in light of the Defendant’s 

arguments set forth in Dkt. 112, Plaintiff respectfully requests that this Court grant his motion in 

limine and give the spoliation of evidence adverse inference instruction requested.   

 
 
DATED: October 16th, 2018 

 
PLAINTIFF 
By Plaintiff’s Attorney 

Idaho Employment Law Solutions   

__/s/_________________________________ 
R. A. (RON) COULTER 

 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 16th day of October, 2018, I caused to be served a copy of the 
foregoing document on CM/ECF Registered Participants as reflected on the Notice of Electronic 
Filings, as follows: 
 
MICHAEL E. KELLY, ISB # 4351 
SHANNON M. GRAHAM, ISB #10092 
KELLY LAW, PLLC 
137 East 50th Street 
Garden City, ID   83714 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
mek@kellylawidaho.com  
smg@kellylawidaho.com 
 

 

 
IDAHO EMPLOYMENT LAW SOLUTIONS 
 
__/s/_________________________________ 
R. A. (RON) COULTER 
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