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THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

 
JUN YU, 
 
   Plaintiff, 
v. 
 
IDAHO STATE UNIVERSITY, 
 
          and 
 
JOHN/JANE DOES I through X, whose 
true identities are presently unknown, 

                                            Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 4: 15-cv-00430-REB 
 

PLAINTIFF’S REPLY TO 
DEFENDANT’S RESPONSE, DKT. 
108, TO PLAINTIFF’S MOTION IN 
LIMINE TO EXCLUDE DRU C. 
GLADNEY, PH.D. AS AN EXPERT 
WITNESS OR STRIKE HIS 
TESTIMONY, DKT. 89 

 
 

COMES NOW Plaintiff JUN YU (“Mr. Yu”), by and through his counsel Ronaldo A. 

Coulter and Emile Loza de Siles, Attorneys at Law of Idaho Employment Law Solutions and in 

accordance with the Court’s Order Setting Trial (Dkt. 67 at ¶ 8); Federal Rules of Civil 

Procedure 6(c)(1)(C); and District of Idaho Local Civil Rule 7.1(a)(2), files this Reply to 

Defendant’s response and objection, Dkt. 108, to Plaintiff’s motion in limine, Dkt. 89, which 

asks the Court, on multiple grounds, to exclude Dru C. Gladney, Ph.D. because he is unqualified 
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to serve as an expert witness in the case at bar or to strike his testimony.  See Dkt. 89, 89-1 

through -6, 90, 90-1 through -7, 91, 91-1 through -9, 92 & 92-1 through -7.  The Affidavit of 

Counsel (“Affidavit”), along with its exhibit, is filed simultaneously with this Reply.1     

FEDERAL RULES OF CIVIL PROCEDURE 26 AND 37 GROUNDS 

Upon further investigation of its archived correspondence, Mr. Yu’s counsel have 

determined that, on June 7, 2016, opposing counsel did provide by email attachment a proffered 

expert report signed by Dr. Gladney, dated June 6, 2016.  See Ex. MIL-DE-29.  Mr. Yu’s counsel 

apologizes to the Court and opposing counsel for this inadvertent error, which occurred despite 

multiple-executed and reasonable pre-filing inquiries.  See generally FED. R. CIV. P. 11(b).  Mr. 

Yu withdraws one and only one of his Rule 26 challenges to Dr. Gladney’s report, see Dkt. 89-1 

at 3, para. 4 & 8, para. 3, clause (1).2 

Mr. Yu maintains all his other Rule 26 challenges to the proffered report.3  See FED. R. 

CIV. P. 26(a)(2)(A)-(B).  Defendant tries to pass the buck and lay off its responsibilities onto Mr. 

Yu.  Defendant cannot evade the responsibilities that Rules 26 and 37 assign to it, and only to it.  

                                                 
1 This Reply refers to the Affidavit’s exhibit as “Ex. MIL-DE- 29” and to earlier-filed exhibits 
supporting the motion by their Docket numbers and, where useful, also to their exhibit numbers. 
2 Mr. Yu withdraws his challenge to the report as being unsigned and, subject to confirmation 
through his counsel’s voir dire, examination of Dr. Gladney, prepared by someone other than the 
subject witness.  See FED. R. CIV. P. 26(a)(2)(B), subpt. 1. 
3 Defendant concedes that it has never met its requirement under Rule 26(a)(2)(B)(v).  See Dkt. 
108 at 3-4; Dkt. 108-1 at ¶¶ 6-9. If Defendant’s failure really was inadvertent, see Dkt. 108 at 4, 
however, why didn’t Defendant file the phantom Exhibit B with its response or otherwise supply 
it to Mr. Yu?  Even Defendant’s copy of Dr. Gladney’s report submitted on October 9, 2018 fails 
to include its purported Exhibit B.  See Dkt. 108-3 at 2-5.   

Further, Dr. Gladney’s CV is not a current offering of his qualifications as an expert 
witness submitting his expert report in June 2016.  Its presumed March 2015 versioning was then 
more than one (1) year out of date.  It is questionable where the March 2015 date on the fact of 
the document is actually correct where the document also identifies a publication as forthcoming 
in September 2014.  Cf. Dkt. 89-4 at 1 (PDF page 5) with id. at 2 (PDF page 6).   
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See id. at 26(a)(2)(A);4 id. at 37(c)(1).5  “The sanction is automatic and mandatory unless the 

sanctioned party can show that its violation . . . was either justified or harmless.”  Clear-View 

Technologies, Inc. v. Rasnick, 2015 WL 3509384, at *2 (N.D. Cal., Jun. 3, 2015) (emphasis in 

original). 

Defendant fails to meet its requirement to show substantial justification for its abject 

failure to comply with Rule 26.  See FED. R. CIV. P. 37(c)(1).   

Mr. Yu has provided a detailed analysis of each of Dr. Gladney’s twenty-seven (27) 

proffered opinions and their respective failings under Rule 26 and the Federal Rules of 

Evidence.6  See, e.g., Dkt. 92-5 at 2-14 (“Disclosed Support?” column).  Even viewed most 

generously, Opinions 1-3, 5, and 7-15 are stark naked, without even a stitch of support.  See id. at 

                                                 
4 “In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the other 
parties the identity of any witness it may use at trial to present evidence under Federal 
Rule of Evidence 702, 703, or 705.”  Id. at 26(a)(2)(A)(emphasis supplied). 
5 Upon a failure to comply with Federal Rule of Civil Procedure 26, Rule 37(c)(1) operates to 
exclude the witness and strike the report, as well as permit the Court to award costs and other 
sanctions, stating, in part: 

If a party fails to provide information or identify a witness as 
required by Rule 26(a) or (e), the party is not allowed to use that 
information or witness to supply evidence on a motion, at a 
hearing, or at a trial, unless the failure was substantially justified or 
is harmless.  

FED. R. CIV. P. 37(c)(1). 
6 Irrespective of the above-referenced question as to whether Dr. Gladney signed his report, the 
line-numbered report provided by Mr. Yu, see Dkt. 89-6, continues to be appropriate for all 
analytical uses, as also are Dkt. 89-5, Ex. MIL-DE-29, and Dkt. Dkt. 108-3 at 2-5.  Mr. Yu’s 
memorandum in support of his motion, see Dkt. 89-1, and his detailed tabular evidence, see Dkt. 
92-5, present a detailed line-by-line analysis of the unsigned version of Dr. Gladney’s report, see 
Dkt. 89-6 (Ex. MIL-DE-3A).  See also Dkt. 89-5 (Ex. MIL-DE-3 from which Ex. MIL-DE-3A 
was created by adding line numbering for analytical purposes).  The text of Dr. Gladney’s 
proffered testimony is identical in the unsigned versions of the report and as provided herewith 
as Ex. MIL-DE-29 and by Defendant, see Dkt. 108-3 at 2-5.  See Affidavit at ¶ 2.  The continued 
use of Dkt. 89-6 (Ex. MIL-DE-3A) is appropriate and continues to yield correct analytical 
results, despite a slight variation in pagination between the unsigned and signed versions of the 
report.  See Affidavit at ¶ 2.   
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2-8.  It is impossible to cover up that, at a minimum, thirteen (13) of Dr. Gladney’s opinions 

have no stated “basis and reasons,” FED. R. CIV. P. 26(a)(2)(B)(i); no stated “facts or data” he 

considered in forming them, id. at 26(a)(2)(B)(ii); and no supporting exhibits, if any, for them, 

id. at 26(a)(2)(B)(iii).  The plain language of Rule 26 requires this.7 See id. at 26(a)(2)(B)(i)-(iii).  

Rule 26 also requires that Defendant supplement incomplete or incorrect information in its 

proffered expert report.  See id. at 26(e)(2).  Among other failures to supplement, Defendant 

failed to provide the report’s missing Exhibit B.8 

Defendant failed to provide any, much less, a substantial justification to disclose Dr. 

Gladney’s prior expert experience to Mr. Yu, see, e.g., Dkt. 108 at 3-4; Dkt. 108-1 at ¶¶ 6-8, 

again claiming that its failure is all Mr. Yu’s fault.9  It has failed to substantially justify why it 

did not supplement Dr. Gladney’s report and provide the missing Exhibit B.  It also fails to 

substantially justify why its proffered expert did not review and disclose that he reviewed any of 

the extensive discovery produced by Mr. Yu with the singular exception of Dr. M. Leslie Wade 

Zorwick’s expert report. It fails to substantially justify why at least thirteen (13) of Dr. Gladney’s 

proffered opinions have no supporting basis and reasons, no supporting facts or data, and no 

                                                 
7 Rule 26 states, in relevant part, that Defendant’s proffered expert report must contain: 

(i) a complete statement of all opinions the witness will express 
and the basis and reasons for them; 
(ii) the facts or data considered by the witness in forming them; 
[and] 
(iii) any exhibits that will be used to summarize or support 
them; 

FED. R. CIV. P. 26(a)(2)(B)(i)-(iii)(emphases supplied). 
8 See supra text accompanying note 3. 
9 Defendant also claims that its failure is Mr. Yu’s fault for not deposing Dr. Gladney. Mr. Yu is 
not required to depose opposing experts, a costly and time-consuming endeavor that is often 
unnecessary, given the proper workings of Rule 26.  Mr. Yu notes that Defendant opted not to 
depose any of Mr. Yu’s four (4) experts and three (3) rebuttal experts. 
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supporting exhibits.10     

Because Defendant has not shown that its failures to comply with Rule 26 are 

substantially justified, the Court should properly exercise its discretion to strike Dr. Gladney’s 

testimony.  At a bare minimum, Opinions 1-3, 5, and 7-15 should be struck under Rules 26 and 

37 before proceeding with the questions of Dr. Gladney’s qualification as an expert and, if 

qualified, the subsequent evaluation of each of his opinions under the applicable Federal Rules of 

Evidence. 

Likewise, the Court properly exercises its discretion to strike Dr. Gladney’s expert 

testimony because Defendant has failed to show that its non-compliance with Rule 26 has not 

harmed Mr. Yu.  Defendant provides no exhibits or argument, but merely complains that the 

fault lies with Mr. Yu for the premise that it should not be held to account to fulfill its 

requirements under Rule 26.  

FEDERAL RULES OF EVIDENCE GROUNDS 

Defendant fails to address the numerous grounds and detailed analysis put forth by Mr. 

Yu for excluding Dr. Gladney as an unqualified expert in the case at bar and for striking Dr. 

Gladney’s testimony, in whole or part, under the relevant Federal Rules of Evidence.  Bare of 

authority or meaningful argument, Defendant asks the Court to permit inadmissible evidence on 

the “ipse dixit” on an unqualified witness.  See City of Pomona v. SQM North America Corp., 

750 F.3d 1036, 1049 (9th Cir. 2014) (quoting General Elec. Co. v. Joiner, 522 U.S. 136, 146, 

118 S. Ct. 512, 139 L. Ed. 2d 508 (1997)). 

Mr. Yu raised the issue of the admissibility of Dr. Gladney’s testimony, if permitted, 

                                                 
10 The facts of the case at bar are distinguishable from those of the discovery dispute in Harvey v. 
District of Columbia, 949 F. Supp. 874 (D.C. 1996).  Furthermore, Mr. Yu has no duty to inform 
Defendant of the multiple Rule 26 compliance inadequacies of its proffered expert report.  
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under Federal Rule of Evidence 402.  See, e.g., Dkt. 89-1 at 7; Dkt. 92-5.  Defendant proffers Dr. 

Gladney’s testimony so that he may “opine as to the ability or inability of Chinese students 

including the Plaintiff to acclimate to U.S. educational institutions and their ability or inability to 

acclimate to the nuances of our society.”  Dkt. 94 at ¶ 9.  Defendant’s proffer of testimony 

strongly indicates that Dr. Gladney will pronounce certain stereotypes associated with Chinese 

students as to their acclimation to U.S. universities and then seek to apply such stereotypes to 

Mr. Yu.  Additionally, Dr. Gladney is expected to express his opinion about other stereotypes 

associated with Chinese students as to their acclimation, or lack thereof, to the nuances of “our 

society” and, again, to seek to apply those to Mr. Yu.11  Id.  Furthermore, Mr. Yu’s rebuttal 

experts have pointed out that the Wholeren Paper on which Dr. Gladney significantly relies is 

replete with stereotypes and resulting biases.  See, e.g., Dkt. 89-1 at 13 & 18. 

The Court of Appeals for the Ninth Circuit upheld the trial court’s refusal to permit an 

expert to testify on such grounds.  See U.S. v. Bahena-Cardenas, 411 F.3d 1067 (9th Cir. 2005), 

cert. denied, 547 U.S. 1056 (Apr. 3, 2006).  There, the Court upheld the trial court’s reasoning  

that “impermissible stereotypes would allow the jury to generalize from the expert’s study to the 

particular facts in this case.”  See id. at 1078.  The Court held that: 

Refusing to allow expert testimony that would encourage or 
require jurors to rely on cultural stereotypes is not an abuse of 
discretion.  See United States v. Verduzco, 373 F.3d 1022, 1034 
(9th Cir. 2004)(holding that it was not an abuse of discretion to 
exclude expert witness testimony regarding drug cultures); Jinro 
America Inc. v. Secure Investments, Inc., 266 F.3d 993, 1007 (9th 
Cir. 2001)(“Allowing an expert witness in a civil action to 

                                                 
11 Several aspects of this proffered testimony are concerning.  For example, it is unclear whether, 
by “our society,” Defendant means the white majority culture in the United States, the white and 
potentially religious majority culture in Defendant’s principal place of business, or some other 
monolithic cultural reference in which Chinese students and, by application of the expectedly to-
be-opined stereotypes, Mr. Yu are to be considered outsiders or otherwise “acclimation”-
challenged. 
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generalize that most Korean businesses are corrupt, are not to 
be trusted and will engage in complicated business transactions 
to evade Korean currency laws is tantamount to ethnic or 
cultural stereotyping, inviting the jury to assume the Korean 
litigant fits the stereotype.”); United States v. Rubio-Villareal, 
927 F.2d 1495, 1502 n.6 (9th Cir. 1991)(holding that it was not an 
abuse of discretion to reject testimony that “would have shown that 
[defendant’s] failure to register his truck is a common phenomenon 
in Mexico”). 

Id. at 1078-79.   

Stereotypes are irrelevant and prejudicial, particularly to Mr. Yu’s case where racial, 

national origin, and linguistic discrimination caused the egregious wrongs for which Mr. Yu 

seeks relief under Title VI of the 1964 Civil Rights Act.  Therefore, evidence, including any 

permitted from Dr. Gladney, that seeks to trumpet and perpetuate stereotypes is inadmissible 

under Rule 402 and the other Federal Rules of Evidence cited by Mr. Yu.  To allow Dr. Gladney 

to don the robes of an expert and to pontificate before the jury on his views of Chinese students’ 

inability, or ability, to acclimate to university life and “our society” in the United States “is 

tantamount to ethnic or cultural stereotyping, inviting the jury to assume the [Chinese] 

litigant fits the stereotype.”  Id. at 1079 (emphasis supplied).  If Dr. Gladney were permitted to 

give purportedly expert testimony espousing the application of racial, ethnic, and national origin 

stereotypes to Mr. Yu, the prejudice to Mr. Yu and to our system of justice would be grave and 

reversible error.   

CONCLUSION 

For the facts and reasons and in accordance with the authorities set forth herein and in his 

prior related pleadings, this Court properly exercise its discretion by granting Mr. Yu’s motion.  

DATED: October 16th, 2018 
PLAINTIFF 
By Plaintiff’s Attorney 

Idaho Employment Law Solutions   
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__/s/_________________________________ 
R. A. (RON) COULTER 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 16th day of October, 2018, I caused to be served a copy of the 
foregoing document on CM/ECF Registered Participants as reflected on the Notice of Electronic 
Filings, as follows: 
 
MICHAEL E. KELLY, ISB # 4351 
SHANNON M. GRAHAM, ISB #10092 
KELLY LAW, PLLC 
137 East 50th Street 
Garden City, ID   83714 
Telephone: (208) 342-4300 
Facsimile: (208) 342-4344 
mek@kellylawidaho.com  
smg@kellylawidaho.com 
 

 
 

 

 
IDAHO EMPLOYMENT LAW SOLUTIONS 
 
__/s/_________________________________ 
R. A. (RON) COULTER 
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