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Plaintiff's Motion for Reconsideration 
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TO PLAINTIFF’S MOTION FOR RECONSIDERATION (DKT. 69) 

After Duffin, where, notwithstanding the fact that the Defendant asserted its Eleventh 

Amendment immunity in its answer and at various stages of the litigation:  (1) it has been 

clearly established by law that the Defendant is, absent a waiver, protected by Eleventh 

Amendment immunity; (2) the Defendant nevertheless fails to file a motion to dismiss at the 

outset of litigation; and (3) the Defendant goes on to participate in the extensive, expensive, and 

still incomplete discovery process, including by entering stipulations for an extension of time to 

complete discovery, the Defendant has waived its sovereign immunity defense. The waiver exists 

because the Defendant’s actions are clearly incompatible with a state entity intent on preserving 

its Eleventh Amendment immunity. 

B. The Facts in the Present Case are Similar and Indistinguishable from Duffin and, 

Therefore, Merit Identical Treatment in the Application of the Relevant Law. 

Defendant argues that the central failing in Duffin was “stipulating to extending the 

dispositive motion deadline and then raising the Eleventh Amendment immunity defense in its 

dispositive motion,” which action the Court rightly viewed to be an impermissible tactical move 

to deny Duffin his day in court. What the Defendant seems to attempt to obfuscate and 

absolutely fails to acknowledge here is that the Defendant’s actions in refusing to timely provide 

the discovery approved by the court was and is also an impermissible tactical move to deny Mr. 

Yu his day in Federal Court.4 It is important to note that the Court found that the records 

                                                 
4 The Plaintiff’s struggle to obtain Court approved discovery in this matter is well-documented. 

On March 25, 2016, Plaintiff filed a motion for the production of student records which was 

opposed by the Defendant.  See Dkt. 21; Dkt. 21-1; Dkt 23 and Dkt. 26. On March 27, 2017, the 

Court issued it Memorandum Decision and Order granting Plaintiff’s motion to be carried out 

under a protective order, which was subsequently issued on May 1, 2017.  See Dkt. 40; and Dkt. 

46. The difficulties in obtaining approved discovery are documented in the correspondence 

related to the discovery of student records. See Dkt. 56-15. As illustrated in Exhibit “A” herein, 

the Defendant’s continuing failure to comply with discovery as it relates to the sixty-seven (67) 
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requested were relevant to Plaintiff’s claims of discrimination. In present case, Plaintiff not only 

had to show that similarly situated comparators were treated differently but also by whom were 

they treated differently. See Rollins v. Bd. of Trustees of the Univ. of Alabama, No. 2:12-CV-

2458-AKK, 2014 WL 4829540, at *17 (N.D. Ala. Sept. 29, 2014), aff'd, 647 F. App'x 924 (11th 

Cir. 2016) and Jemaneh v. Univ. of Wyoming, 82 F. Supp. 3d 1281, 1297–98 (D.Colo.), 

aff'd, 622 F. App'x 765 (10th Cir. 2015), regarding the significance of comparators in Title VI  

litigation and Dkt. 40 p.5 of 9. Once the identities and actions of the faculty members were 

known, vis-á- vis Plaintiff and relevant comparators, faculty members engaged in unlawful 

discrimination could then reasonably be named as defendants who were acting in their individual 

capacity in the complaint thus establishing federal jurisdiction over the named defendants. 

In its Order (Dkt. 63), the Court correctly observed that Plaintiff did not name specific 

parties in its complaint and noted that the deadline for motions to join parties and or amend 

pleadings was December 30, 2015.  Aware of Federal Rule of Civil Procedure 11(b) and (c)5 and 

                                                 

graduate students required to complete internships in pursuit of a Ph.D. in Clinical Psychology  

was addressed as recently as March 5, 2018. 

5 Fed. R. Civ. P. 11(b)-(c) reads: 

(b) Representations to the Court. By presenting to the court a 

pleading, written motion, or other paper--whether by signing, filing, 

submitting, or later advocating it--an attorney or unrepresented party 

certifies that to the best of the person's knowledge, information, and 

belief, formed after an inquiry reasonable under the circumstances: 

(1) it is not being presented for any improper purpose, such as to harass, 

cause unnecessary delay, or needlessly increase the cost of litigation; 

(2) the claims, defenses, and other legal contentions are warranted by 

existing law or by a nonfrivolous argument for extending, modifying, or 

reversing existing law or for establishing new law; 

(3) the factual contentions have evidentiary support or, if specifically so 

identified, will likely have evidentiary support after a reasonable 

opportunity for further investigation or discovery; and 
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of the Eleventh Amendment immunity granted to states, on September 26, 2016, Plaintiff filed 

his response to the Defendant’s first motion for summary judgment, Dkt. 37.  In Dkt. 37, 

Plaintiff informed the Defendant and the Court, citing Sadid v. Idaho State Univ., 837 F. 

Supp. 2d 1168, 1176 (D. Idaho 2011),6  that Plaintiff anticipated naming Defendants in their 

individual capacities once it received a response to its Court approved discovery request as the 

record would be stronger once discovery was completed (Dkt. 37, p.15 ).7 Three hundred and 

thirty-three (333) days later, on August 25, 2017, the Defendant filed its renewed motion for 

summary judgment. See Dkt. 55. However, the Defendant still had failed to provide the 

discovery that this Court ordered it to provide that would have allowed Mr. Yu to carefully 

review the produced records and name defendants in their individual capacities while respecting 

and avoiding any conduct that would run afoul of Federal Rule of Civil Procedure 11(b).  

                                                 

(4) the denials of factual contentions are warranted on the evidence or, if 

specifically so identified, are reasonably based on belief or a lack of 

information. 

(c) Sanctions. 

(1) In General. If, after notice and a reasonable opportunity to respond, 

the court determines that Rule 11(b) has been violated, the court may 

impose an appropriate sanction on any attorney, law firm, or party 

that violated the rule or is responsible for the violation. Absent 

exceptional circumstances, a law firm must be held jointly responsible 

for a violation committed by its partner, associate, or employee.  

Id. (emphasis supplied). 

6  Mr. Sadid has also sued Defendants Vailas and Jacobsen in their  

individual capacities. Although Defendants seek dismissal of Mr. Sadid's 

Complaint in its entirety, the only asserted basis for dismissal is 

Eleventh Amendment immunity. However, Eleventh Amendment 

immunity does not apply to claims brought against defendants in their 

individual capacities. Accordingly, the motion to dismiss Mr. Sadid's 

claims against Defendants Vailas and Jacobsen in their individual 

capacities will be denied.  

Sadid v. Idaho State Univ., 837 F. Supp. 2d 1168, 1176 (D. Idaho 2011). 

7 See also Dkt. 56 p. 11 of 21. 
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Exactly as the Court observed in Duffin, Idaho State University’s intentional and continued 

incomprehensible failure to provide critical discovery authorized and, indeed, mandated by the 

Court must be seen as the Defendant’s deliberate attempt to deny Mr. Yu access to information 

that would allow Plaintiff the opportunity to reasonably include all defendants who could, with 

reasonable justification, be sued in their individual capacities. Just as in Duffin, the Defendant’s 

actions in failing to produce approved discovery can accurately be described as a tactical attempt 

to deny Mr. Yu his day in Federal Court. Just as in Duffin, the Court cannot countenance Idaho 

State University’s tactical maneuver to deny Mr. Yu his day in Federal Court. 

C. The Decision in Duffin, While an Intervening Change in the District of Idaho’s 

Jurisprudence on Sovereign Immunity, Is Not a Departure that Runs Afoul of the 

Ninth Circuit or the Supreme Court Jurisprudence on Sovereign Immunity. 

It is important to note that the argument put forth by the Defendant in Dkt. 69 of the 

present case was essentially the same argument that was made by the Defendant ISU (and co-

defendants) in their Memorandum in Support of Defendants’ Motion for Summary Judgment in 

Duffin, Dkt. 27-1, page 7 of 21. The Court rejected that argument in its decision in Duffin, and 

that argument also must firmly be rejected in the present case.  As observed in Dkt. 68-1, page 8 

of 15, the Court stated in its closing remarks of its decision on Idaho State University’s waiver of 

its Eleventh Amendment immunity and thus its consent to Federal jurisdiction, the following: 

Moreover, the law in Idaho is well-established that ISU, and 

presumably all other state universities, are arms of the state and 

protected by Eleventh Amendment immunity. Therefore, there 

was no need to develop any factual basis on that issue before 

asserting Eleventh Amendment immunity.  Allowing Defendants 

to assert Eleventh Amendment immunity now would fly in the face 

of the Rule 1 admonition that the Court construe and apply the 

rules and procedures in a manner that secures the just, speedy and 

inexpensive resolution of all disputes. Defendants initially chose to 

defend the claims on the merits in federal court by engaging in 

discovery, stipulating to extend deadlines, and waiting until the 

dispositive motion deadline to assert Eleventh Amendment 

immunity. The Court can only conclude that this was a tactical 
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