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I. INTRODUCTION. 

Plaintiff, Jun Yu (Mr. Yu) submits the following closing argument in accordance with 

the Court’s Order to submit written closing arguments (Dkt. 170).1 If this case has anything, it 

has both an abundance of issues and briefings. Space limitations and rationality preclude 

repeating all the evidence Plaintiff presented at trial. However, this closing argument will 

demonstrate that Mr. Yu has presented enough evidence at trial to show that he has met his 

burden of proving by a preponderance of the evidence that he was the victim of intentional 

discrimination in violation of Title VI of the 1964 Civil Rights Act (42 U.S.C. § 2000d).2 

II. FACTUAL BACKGROUND. 

Mr. Yu is a citizen of China who grew up in a Chinese cultural and language context. In 

2008, Mr. Yu was accepted into the Clinical Psychology Doctoral Program at Idaho State 

University (ISU). Mr. Yu’s TOEFL score of 94 exceeded ISU’s admission requirement of 80.3 

Mr. Yu completed all coursework in English, taught classes in English, made presentations in 

English, published papers in English, worked with clients in English, and defended his 

dissertation in English. By July 13, 2012, apart from completing his final internship, Mr. Yu had 

successfully completed all requirements to be awarded his Ph.D. in Clinical Psychology 

(Tr.Vol.3 p.513 Lns. 5-8). Mr. Yu constructed a Non- Association of Psychology Postdoctoral 

and Internship Centers (Non-APPIC) internship with the Cleveland Clinic Center for Autism 

(CCCA) and Dr. Cheryl Chase, both located in the Cleveland, Ohio area.  

                                                 
1
 Note. Where reference is made to the trial transcript it will be by volume number, page then 

line number. E.g. Volume 1, page 2, Lines 22-25 would be represented as follows: Tr. Vol.1, p.2, 

Lns.22-25). 
2 Bryant v. Indep. Sch. Dist. No. I-38 of Garvin Cty., OK, 334 F.3d 928, 930 (10th Cir. 2003) and 

Ramya Sekaran, The Preponderance of the Evidence Standard and Realizing Title IX's Promise: 

An Educational Environment Free from Sexual Violence, 19 Geo. J. Gender & L. 643, 654 (2018) 
3 TOEFL stands for Test of English as a Foreign Language. The standardized, multi-part test is 

designed to measure the English proficiency on non-native-English speaking people. 
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On October 31, 2012, a contract was entered into between the Cleveland Clinic 

Foundation and ISU to enable Mr. Yu to participate in the Internship. The contract was to 

commence on January 2, 2013. On April 4, 2013, Dr. Mark Roberts, ISU’s Director of Clinical 

Training, was informed that Mr. Yu had been dismissed without notice from the Internship at the 

CCCA. On May 3, 2013, Mr. Yu was informed that the Graduate Faculty of the Psychology 

Department of ISU had voted to dismiss him entirely from its Doctoral Program in Clinical 

Psychology. Mr. Yu began ISU’s appeal process. After exhausting the Defendant’s appellate 

process, Mr. Yu’s appeal was denied and his dismissal became effective October 2, 2013.4  On 

September 16, 2015, Mr. Yu initiated the present litigation alleging a violation of Title VI of the 

1964 Civil Rights Act, Procedural Due Process and Negligent Infliction of Emotional Distress. 

After extensive pre-trial litigation, only the Title VI claim alleging intentional discrimination 

remained to be decided. 

III. DIRECT EVIDENCE OF INTENTIONAL DISCRIMINATION. 

“Direct evidence is evidence ‘which, if believed, proves the fact [of discriminatory 

animus] without inference or presumption.’” Mayes v. Winco Holdings, Inc., No. 4:12-CV-

00307-EJL, 2014 WL 1652661, at *7 (D. Idaho Apr. 23, 2014), rev'd and remanded, 846 F.3d 

1274 (9th Cir. 2017) citing Coghlan v. American Seafoods Co., 413 F.3d 1090, 1095 (9th 

Cir.2005) (citation omitted). Direct evidence of linguistic discrimination can be established by a 

showing that an individual has the physical, cultural or linguistic characteristics of a national 

origin group and that a plaintiff’s accent and/or speech pattern played a motivating part in an 

adverse decision; see 29 CFR § 1606.1 and see generally In re Rodriguez, 487 F.3d 1001, 1008–

09 (6th Cir. 2007). 

                                                 
4 Dkt. 63 at 4-10. 
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From the very beginning of Mr. Yu’s association with the Defendant, the Defendant 

through Dr. Mark Roberts, the Director of Clinical Training, expressed a concern about Mr. Yu’s 

language fluency and ability to communicate in English (Tr. Vol.3 p.512 Lns. 8-10). This 

concern was immediately noted by Dr. Nicole Prause, who informed Dr. Roberts that she 

understood Mr. Yu just fine (Tr. Vol.1 p.26 Lns. 1-4). Indeed, while Mr. Yu was working as a 

teaching assistant for Dr. Prause, she noted that Mr. Yu had no trouble effectively 

communicating with students (Tr. Vol.1 p.26 Lns. 10-24 p.27 Lns. 3-10). Nevertheless, Dr. 

Shannon Lynch, who at the time of Mr. Yu’s termination from ISU was serving as the Chair of 

the Defendant’s Department of Psychology, left no doubt that Mr. Yu’s alleged inability to speak 

English was a detriment to Mr. Yu’s future employment opportunities. Indeed, at one point in 

speaking to Mr. Yu’s spouse, Dr. Lynch described Mr. Yu’s English as being terrible. While Dr. 

Lynch believes that she did not say that Mr. Yu’s English was terrible (Tr. Vol.4 p.592 Lns. 2-4), 

Ms. Jocelyn Eikenburg, the spouse of Mr. Yu, has a vivid recollection of Dr. Lynch’s comment 

and has no doubt about the words Dr. Lynch spoke (Tr. Vol.1 p.34 Lns. 18-25 and p.35 Lns. 1-5).  

In 2011, Mr. Yu was abruptly dismissed from an externship without warning or 

remediation under Dr. John Landers’ supervision at Eastern Idaho Regional Medical Center 

(EIRMC). (Tr. Vol.2 p.231 Lns. 7-18). Dr. Landers and Dr. Roberts had a conversation on 

December 12, 2011 about Mr. Yu wherein Dr. Roberts took notes, see Defendant Exhibit 516. 

Under the category Substantive Performance Deficits, paragraph 3 “Rapport Building”, Dr. 

Roberts wrote: “Problems possibly related to lack of fluent expressive English language, but Jun 

may have been routinely missing non-verbal signals of patients in American culture.” However, 

Dr. Landers did not tell Dr. Roberts that Mr. Yu had a problem expressing himself in English. 

Indeed, Dr. Landers testified that Mr. Yu did not have a problem expressing himself in English 
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and stated: “If we are talking about pronunciation, if we are talking with articulation, if we are 

talking about fluency, those were not my concerns.” (Tr. Vol.4 p.564 Lns. 1-6).  

In April 2013, Mr. Yu was abruptly dismissed from his CCCA internship without warning 

or remediation. (Tr. Vol.2 p.231 Lns. 24-25, and p.232 Ln. 1.) This dismissal was also predicated 

on a very inadequate investigation by the Defendant’s Department of Psychology (Department) 

chaired by Dr. Lynch. The Department did not investigate the comments reportedly made by Dr. 

Thomas Frazier regarding Mr. Yu not being ready for the internship. (Tr. Vol.4 p. 634 Lns. 4-22, 

and Lns. p.635 Lns. 6-15.) While Dr. Speer made a conclusion about Mr. Yu without prior 

warning or remediation, the Department valued her perspective but did not give much weight to 

the perspective of Dr. Cheryl Chase because of what they perceived, without the benefit of a 

thorough investigation, was Mr. Yu’s “very limited client contact” when working with Dr. Chase. 

(Tr. Vol.4 p. 635 Lns. 16-20.) Had the Department actually spoken with Dr. Chase, it would 

have learned (1) that Dr. Chase did not have the same concerns as Dr. Speer in regard to how Mr. 

Yu was progressing in the internship, (2) why Mr. Yu was not allowed to administer tests during 

the first three months of the internship, (3) that Mr. Yu was involved in direct clinical service to 

clients, (4) that Mr. Yu prepared clients for testing, and (5) that Dr. Chase had planned to give 

Mr. Yu more responsibility had the internship continued (Tr. Vol. 2 pp. 133-145 Lns.1-14 and p. 

154 Lns. 13-17). Nevertheless, Dr. Lynch wrote the following in her letter to Mr. Yu denying his 

appeal from dismissal from the doctoral program in clinical psychology: “Most importantly, your 

demonstrated failure at the Cleveland Clinic provided explicit evidence that your lack of 

satisfactory progress is not the result of a linguistic problem alone.” See the second page, 

Argument 3 of Defendant’s Exhibit 536 (Emphasis added). Based on the evidence presented at 

trial and the plain language of Defendant’s Exhibit 536, there is no doubt that Mr. Yu’s accent 
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and/or speech pattern played a motivating part in Mr. Yu’s dismissal from ISU. Therefore, Mr. 

Yu has established by direct evidence that he was the victim of national origin discrimination. 

IV. MR. YU HAS ESTABLISHED BY CIRCUMSTANTIAL EVIDENCE THAT 

THE DEFENDANT UNLAWFULLY AND INTENTIONALLY 

DISCRIMINATED AGAINST HIM IN VIOLATION OF TITLE VI. 

 

A. Mr. Yu Has Established a Prima Facie Case of Discrimination Against Him By 

Idaho State University. 

If, as in the present case, a “Title VI plaintiff presents direct evidence of discrimination, 

the plaintiff is allowed to bypass the burden-shifting analysis used in circumstantial evidence 

cases.” 143 Am. Jur. Trials 391 (2016). However, there is no statutory authority or case law that 

restricts a Plaintiff from also establishing through circumstantial evidence that Plaintiff was the 

victim of intentional discrimination utilizing the procedure established in the landmark case of 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973). 

 To establish a prima facie case of racial and national origin discrimination by the 

Defendant, Mr. Yu has the burden of showing the following: (1) that during the relevant time 

period, ISU was a recipient of federal funds; (2) that he is a member of a protected class; (3) that 

he suffered an adverse action at the hands of ISU in pursuit of his education; (4) that he was 

qualified to continue in pursuit of his education; and (5) that he was treated differently from 

similarly-situated students who were not members of his protected class. 5 See Washington v. 

                                                 
5 Title VI provides a private right of action for intentional discrimination. Disparate treatment, a 

form of intentional discrimination, occurs in education when an academic institution 

discriminates against an individual because the individual possesses one of the protected 

characteristics and treats others who do not possess the protected characteristic differently. See 

generally U.S. Equal Employment Opportunity Commission, Enforcement Guidance on National 

Origin Discrimination, No. 915.005 (Nov. 18, 2016), 

https://www.eeoc.gov/laws/guidance/national-origin-guidance.cfm#_Toc451518801. 
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Jackson State Univ., 532 F. Supp. 2d 804, 810 (S.D. Miss. 2006); see generally, Joseph v. Boise 

State Univ., 998 F. Supp. 2d 928, 944 (D. Idaho 2014), aff’d, 667 F. App’x 241 (9th Cir. 2016).  

Mr. Yu, by his presence and his testimony has established that he is a member of a 

protected class; is a citizen of China and grew up in a Chinese cultural and language context. Mr. 

Yu established that ISU was a recipient of federal funds during the relevant time period. The 

Court took judicial notice that ISU “was a ‘program or activity receiving Federal financial 

assistance’ during the period from July 1, 2007 through June 30, 2014.” (Dkt. 149). Mr. Yu 

established that he suffered an adverse action at the hands of ISU in pursuit of his education 

when he was dismissed from ISU’s doctoral program. Mr. Yu established that he was qualified 

to continue in pursuit of his education because, at the time of his dismissal from the Defendant’s 

Doctorate in Clinical Psychology program (“Program”), he was: (1) a student in good standing; 

(2) had completed his doctoral dissertation and only needed to complete an internship which he 

had already started, an internship which the department had already approved his readiness for, 

and also approved the internship proposal; (3) was not on any probation or disciplinary status; 

and (4) had not received any warning that, should he not successfully complete the CCCA 

internship, he would be terminated from the Program. Finally, Mr. Yu established that he was 

treated differently than similarly situated students who were not members of his protected class.  

B. Mr. Yu Was Treated Differently From Similarly Situated Students Who Were 

not Members of His Protected Class Thus Establishing the Final Element of a 

Prima Facie Case of Discrimination Under Title VI. 

The Defendant went to great lengths in its effort to show that Mr. Yu was not treated 

differently than similarly situated students not of Mr. Yu’s protected class. Primarily, through the 

testimony of Dr. Roberts and Dr. Lynch, the Defendant stressed the following: (1) Mr. Yu’s 

academic progress was satisfactory, therefore probation was not applicable or an option available 
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to the clinical/professional classes6; (2) Mr. Yu’s failures were in the clinical requirements of the 

program; (3) that as Mr. Yu’s failures were in an externship7, practicums, and an internship, he 

was not placed on probation(but see fn. 6 herein); and (4) given those factors, there is no 

evidence to sustain a finding that Mr. Yu was treated differently than similarly situated students 

not of Mr. Yu’s protected class. Thus, the Defendant argues, Mr. Yu cannot establish a prima 

facie case of discrimination and his claim must fail as a matter of law. The Defendant’s 

conclusion fails considering the record of trial and the testimony of Defendant’s own witnesses. 

The evidence unequivocally establishes that Mr. Yu was treated differently than similarly 

situated students in the following cases:8 

a. Student 55. Plaintiff Exhibits 11, 12, 19, and 108 show that this student was 

warned that if he failed to complete his thesis by Spring semester 2013 that he would receive a 

                                                 
6
 The Trial transcript reveals a lively but professional cross examination of Mr. Yu by 

Defendant’s attorney regarding whether a student who failed to complete a professional course 

could be placed on probation (Tr. Vol.3 p.356 Ln.16 – p.367 Ln.13). There is no dispute that a 

student could receive a grade of “C” in a practicum, which would allow a student in a 

professional course to be placed on academic probation, as Dr. Mark Roberts testified; see Tr. 

Vol. 3 p.495 Lns. 1-13. Actually, ISU had the opportunity to award Mr. Yu a “C” grade and 

trigger probation for professional issues during Spring 2012, as ISU claimed Mr. Yu’s 

professional progress was unsatisfactory that semester and his only professional courses were 

practica; nevertheless, ISU awarded him an “A” and a “B” grade respectively in his practica; see 

Mr. Yu’s Academic Transcript (Plaintiff Exhibit 33) and Semi-Annual Student Evaluation 

Spring 2012 (Defense Exhibit 521). Moreover, academic probation is not necessary for a student 

to receive a warning in the program, as Student 16 and Student 20 both had unsatisfactory 

professional progress and were warned they were at risk for dismissal without ever having been 

on academic probation (see Plaintiff Exhibits 5 and 102). Additionally ISU wrote to Student 37 

“It is our program's responsibility to fully inform you of expectations and the consequences for 

failure to address concerns” (see Plaintiff Exhibit 105) which shows ISU has a responsibility to 

inform students of their status regardless of whether they are on probation or not, or whether the 

student has a professional issue or academic issue. 
7 Externships are not listed as a required course in the ISU Clinical Student Handbook or ISU 

Graduate Catalog. 
8
 In discussing unidentified students, the pronoun “he” will be used though the gender of the 

student, for the most part, is unknown. Where the phrase “the program” is used, it is in reference 

to Idaho State University’s Doctoral Program in Clinical Psychology. 
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“U” grade and a probationary status. In Spring 2013, the student failed to complete his thesis, 

receiving a “U” grade, and was put on probation. He also received a “C+” grade from another 

class PSYC 637. So his two unsatisfactory grades met criteria for dismissal based on ISU’s 

Graduate Catalog, but the Clinical Training Committee (CTC) did not recommend that he be 

dismissed from the program. The student was then warned that if he failed to defend his thesis by 

the end of Fall 2013 semester, he would be dismissed from the program. In the Fall 2013, the 

student still had not defended his thesis, but again the CTC did not dismiss him and instead 

extended the deadline for him to defend his thesis. The CTC warned Student 55 again that if he 

failed to meet designated tasks in the allotted timeframe the committee would dismiss him from 

the program. The CTC additionally warned that if he received another “C” upon retaking PSYC 

637 he would be dismissed. This student was eventually awarded his Ph.D. in Clinical 

Psychology. In contrast, Mr. Yu was qualified to continue yet was dismissed, was never placed 

on probation and, of significance, was never warned at any time that he was at risk of dismissal.  

b. Student 37. Plaintiff Exhibits 8, 9, 10, 105, 106 and 107 show that this student 

was warned on October 3, 2014 that he was at risk for earning unsatisfactory grades on two 

courses. He was also warned about the danger of program dismissal for failure to earn a 

satisfactory grade upon retaking a course. Additionally, he was warned about the danger of 

program dismissal for failure to adequately respond to a remediation plan. Nevertheless, he 

received encouragement and was asked to set a weekly meeting to also review progress on his 

thesis, which was also not progressing as it should. Student 37 was later warned that if he did not 

make progress on his thesis, he would be considered for dismissal for unsatisfactory progress 

toward degree completion. On January 12, 2015 Student 37 was told that “It is our program's 

responsibility to fully inform you of expectations and the consequences for failure to address 
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concerns”, and that the faculty “will do whatever we can to help you succeed”. Student 37 

received two “C” grades while in the program and met criteria for dismissal based on ISU’s 

Graduate Catalog, but the CTC did not dismiss him from the program. He was again warned that 

the CTC could be forced to consider dismissal if he received another unsatisfactory grade. In 

January 2016, Student 37 was provided with a very detailed Plan of Remediation that included 

the following six elements described by the Clinical Student Handbook 2015: (1) problem 

identification, (2) a course of action to remediate the problem, (3) measurable objectives, (4) 

method and specific time to determine if objectives have been met, (5) consequences if 

objectives were not met, and (6) process of appeal. Available records did not show Student 37 

was dismissed from the program. In contrast, Mr. Yu was qualified to continue yet was 

dismissed from the program, was never warned that he was or would be at risk of being 

dismissed from the program, nor was he ever provided a remediation plan with the six elements 

described by the Clinical Student Handbook 2015 to follow to keep him on the path to successful 

completion of the program. 9 

c. Student 20. Plaintiff Exhibit 5 is a semi-annual student evaluation of Student 20, 

where the CTC deemed his professional progress was unsatisfactory. Student 20 was involved in 

an externship. Student 20’s clinical evaluation indicated many concerns including: (1) forming 

working alliances, (2) sensitivity to patient’s signals, (3) managing conflicts, (4) flexibility, (5) 

problem solving, and (6) knowledge of test standardization. In Student 20’s case, Dr. Roberts 

was contacted by the externship supervisor and alerted that Student 20 was struggling in this 

                                                 
9
 While at trial the Defendant and its witnesses often spoke of a remediation plan, it provided no 

document as evidence that any plan provided to Mr. Yu was in conformance with the 

remediation plan provided to Student 37 (Plaintiff Exhibit 106) that included the six elements 

described by the 2015 ISU Clinical Student Handbook. Of critical significance, no exhibit 

proffered by the Defendant warned Mr. Yu of any adverse consequences he would face should 

he be unsuccessful in his internship with the CCCA. 
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clinical setting. Dr. Roberts met with the student five times during the Fall semester to discuss 

his progress and followed up with Student 20’s externship supervisor. In contrast, Mr. Yu was 

never provided this type of follow-up assistance or timely monitoring by Dr. Roberts nor any 

other ISU faculty member while Mr. Yu was a student at ISU. Student 20, who was never placed 

on academic probation, was still warned about program dismissal if his progress toward degree 

completion continued to be deemed unsatisfactory throughout summer and fall semesters of 

2013; whereas Mr. Yu was never warned he was or would be at risk for dismissal.  

d. Student 16. Plaintiff Exhibits 4, 101, 102 and 103 show that Student 16 was 

terminated from an externship. The CTC found that Student 16’s professional progress was 

unsatisfactory and, although Student 16 was not on academic probation, nevertheless he was 

provided a warning that “if a subsequent dismissal from any program sanctioned activity were to 

occur,” the CTC would recommend that he be dismissed from the program. Further, while he 

was dismissed from the externship, he was not given a “U” grade. The CTC warned Student 16 

that it would monitor his progress and subsequently make a recommendation to the Psychology 

Department as to whether he should be dismissed or retained in the program. The records 

provided do not show he was ever dismissed from the program and it is unclear why he did not 

receive a “U” grade after dismissal from the externship. In contrast, after being dismissed from 

his externship, Mr. Yu was never warned that he was in danger of dismissal from the program. 

Further, when Mr. Yu was abruptly dismissed from an externship, he was given a “U” grade. 

e. Student 3. Plaintiff Exhibit 14 shows Student 3 was placed on probation. Plaintiff 

Exhibit 2 shows he was warned that if he did not dramatically improve in the upcoming Fall 

semester that he could face possible dismissal from the program. In contrast, Mr. Yu was never 

warned that he was in danger of dismissal, and he was never placed on probation. 
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The trial record demonstrates that Mr. Yu has established that he was treated unfavorably 

and differently compared to similarly situated students not of Mr. Yu’s protected class. 

Moreover, areas of unfavorable treatment were also cited among violations of professional 

standards and academic norms by experts; ISU clearly knew the academic standards and norms 

but failed to follow them with Mr. Yu, which inferentially shows intent to discriminate. 

However the full extent to which Mr. Yu was treated differently than similarly situated 

students not of Mr. Yu’s protected class will never be known due to Defendant’s failure to 

produce certain records pertaining to other doctoral students who participated in externships and 

internships (Tr. Vol.3 p.371 Lns. 11-23). Given the outcome of Plaintiff’s Motion in Limine 

(Dkt. 84), it is requested the Court draw an adverse inference as delineated in Dkt.154 from 

Defendant’s failure to produce certain records pertaining to other doctoral students’ relevant 

records. In doing so, the Court must conclude that Mr. Yu has established that he was treated 

worse than similarly situated students not of Mr. Yu’s protected class. Thus, Mr. Yu has satisfied 

all the elements of a solid prima facie case of racial and national origin discrimination in 

violation of Title VI. 

C. The Defendant’s Purported Non-Discriminatory Reasons for Dismissing Mr. Yu 

From The Doctoral Program In Clinical Psychology Lack Credibility and Are 

Unpersuasive. 

The Defendant attempted to show that the actions it took in dismissing Mr. Yu from its 

doctoral program in clinical psychology were legitimate and based on Mr. Yu’s level of 

competency rather than on any failures of the Defendant or its faculty. This was done primarily 

through the testimony of Dr. Roberts (Tr. Vol 3 pp. 393-535, Vol. 4 pp.537-546 Lns. 1-9) and Dr. 

Lynch (Tr. Vol. 4 pp. 584 – 642). Through their testimony, the Defendant asserted that: (1) in 

working with Mr. Yu, the Defendant, through its faculty, was in full compliance with all the 

applicable ethical obligations; (2) in working with Mr. Yu, the Defendant was in compliance 
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with internal policies and procedures; (3) in working with Mr. Yu, the Defendant did not run 

afoul of the American Psychological Association’s (APA) Code of Conduct or the APA 

Accreditation Guidelines and Principles in force at the time Mr. Yu was enrolled at ISU10; (4) the 

Defendant did not lack the cultural competence necessary to fairly work with Mr. Yu; and (5) the 

Defendant did not intentionally discriminate against Mr. Yu in violation of Title VI. Of 

significance, the Defendant provided no expert testimony to support or confirm its position. 

However, Mr. Yu established through expert testimony that the treatment he endured from ISU 

was both arbitrary and capricious falling below accepted academic norms.   

1. In Dismissing Mr. Yu from Its Program, ISU was in Violation of the APA’s Code 

of Conduct and the APA’s Accreditation Guidelines and Principles, Which Was a 

Very Far Departure from Accepted Academic Norms.  

 

Dr. Gerald P. Koocher was called to testify as an expert witness on behalf of Mr. Yu. Dr. 

Koocher was allowed to testify regarding the Defendant’s adherence or non-adherence to APA’s 

Code of Conduct or the APA Accreditation Guidelines and Principles in force at the time Mr. Yu 

was enrolled at ISU. Dr. Koocher’s analysis can be summed up in the following table:  

Inconsistencies in ISU’s Treatment of Mr. Yu Contrasted with Usual Practice Standards 

 Standard Expectation at 

Doctoral Programs in Psychology 
How ISU Treated Mr. Yu 

1 Students in academic jeopardy are 

cautioned or placed on probation. 

 

Mr. Yu was never placed on probation or cautioned about 

academic failure. Indeed, he had no failures in his academic 

work.Plaintiff’s Exhibit 116: Ethics Code ¶ 7.06(a) 

Plaintiff’s Exhibit 117: G&P Domain A6, E4 

(Tr. Vol.2 p. 175 Lns. 10-25 - p.176 Ln.1.) 

2 Students performing poorly in degree 

programs are notified and placed on a 

Mr. Yu was never provided with a single remediation plan that 

directly addressed the alleged concerns ISU raised about him. 

                                                 
10 ISU provided no documents or experts to prove this point. Also, the APA Commission on 

Accreditation stated: “it is not the province of the Commission to adjudicate disputes between 

individuals and programs or ethical complaints registered about individuals.” See 

https://www.apa.org/ed/accreditation/section-d-soa.pdf 
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remedial plan. 

 

Plaintiff’s Exhibit 116 EC 7.06(a)(b) 

Plaintiff’s Exhibit 117 G&P Domain A6, D2, E4(Tr. Vol.2 p. 

176 Lns. 2-25 - p.177 Ln.7.) 

3 Students receiving unsatisfactory grades 

should be treated similarly. 

 

ISU did not follow its “U (unsatisfactory)” grade policy for Mr. 

Yu. 

Plaintiff’s Exhibit 116 EC 7.06(a)(b) 

Plaintiff’s Exhibit 117 G&P Domain A6, E4 

 

(Tr. Vol.2 p.177 Ln.8 - 24.) 

4 Underperforming students and those with 

poor communication skills are not 

assigned teaching responsibilities. 

ISU repeatedly assigned teaching roles to Mr. Yu and rated him 

highly in such roles. 

Plaintiff’s Exhibit 116 EC 2.01(a)(c) 

(Tr. Vol.2 p.177 Ln.25 - p.178 Ln.9.) 

5 Directors of Clinical Training are expected 

to monitor student progress at practicum 

sites and to intervene early when 

difficulties arise.  

ISU failed to engage in timely monitoring or feedback to Mr. Yu 

regarding off site placements.  Internship site did not conform 

with APPIC criteria 11 and 12.11 

Plaintiff’s Exhibit 116 EC 3.04; 706(a)(b) 

Plaintiff’s Exhibit 117 G&P Domain A6, C3(f), E4 

(Tr. Vol.2 p.178 Ln.10-p.179 Ln.21.) 

6 Directors of Clinical Training typically 

assist students in finding fully acceptable 

internship sites when a student fails to 

match in the APPIC program. 

 

ISU failed in its duty to assist Mr. Yu in securing an internship 

and did not comply with programmatic due process procedures 

as agreed upon regarding internship. 

Plaintiff’s Exhibit 116 EC 3.04 

Plaintiff’s Exhibit 117 G&P Domain C3(f) 

(Tr. Vol.2 p.179 Ln.22 – p. 180 Ln.24.) 

7 When a community agency turned down a 

proposed fall 2010-spring 2011 placement 

for Mr. Yu based on a perceived lack of 

fluency in spoken English, he was offered 

a course instructorship for the fall of 2010 

and a graduate teaching assistant for the 

spring of 2011.  

 

In such circumstances university training programs usually seek 

alternative comparable placements. If his spoken English skills 

were truly problematic, why was he offered a teaching role that 

clearly required college level English language teaching skills? 

Plaintiff’s Exhibit 117 G&P Domain A5; C3(f) 

(Tr. Vol.2 p. 180 Ln.25- p.181 Ln.24.) 

8 When a student fails to complete an 

internship program for reasons other than 

professional misconduct, they are typically 

allowed to complete another internship 

attempt. 

 

ISU reneged on a prior offer to allow Mr. Yu to complete an 

internship in China, offering no credible rationale. 

Plaintiff’s Exhibit 116 EC 3.01, 3.04 

Plaintiffs Exhibit 117 G&P Domain D2, E3, E4 

(Tr. Vol.2 p. 181 Ln.25 – p. 182 Ln.23.) 

9 Training faculty in clinical psychology 

programs are expected to treat all students 

fairly and equivalently in their quest for 

training experiences. 

 

Faculty at ISU behaved in an unreasonably discriminatory 

manner toward Mr. Yu (e.g., suggesting that he focus his 

internship search on sites serving Chinese-speaking populations). 

Plaintiff’s Exhibit 116 EC 3.01 

Plaintiff’s Exhibit 117 G&P Domain A5, D2, E3 

(Tr. Vol.2 p. 182 Ln.24 – p.184 Ln.5.) 

                                                 
11 APPIC standards are at https://www.appic.org/Joining-APPIC/Internship-Membership-Criteria 
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10 When at risk for termination from a 

program, students are typically warned of 

the risk, put on probation, and offered an 

opportunity for a fair hearing. 

 

Mr. Yu was qualified to continue, yet ISU dismissed him without 

warning or due process. Internship site did not conform with 

APPIC criteria 11 and 12. 

Plaintiff’s Exhibit 116 EC 7.06(a)(b) 

Plaintiff’s Exhibit 117 G&P Domain A6 

(Tr. Vol.2 p.184 Lns.7-23.) 

11 Successful completion and defense of a 

doctoral dissertation warrants awarding 

the Ph.D. degree. 

 

ISU offered Mr. Yu a master’s degree long after accepting his 

doctoral research dissertation as fully adequate. 

Plaintiff’s Exhibit 116 EC 7.06(b) 

Plaintiff’s Exhibit 117 G&P Domain A6 

(Tr. Vol.2 p.184 Ln 24 – p. 186 Ln. 12 .) 

Dr. Koocher concluded Mr. Yu’s dismissal from the program was a very far departure 

from the accepted academic norms (Tr. Vol.2 p.186 Lns. 13-25, p. 187 Lns. 1-3.). Moreover, for 

a number of areas where ISU failed to follow standards with Mr. Yu, ISU followed such 

standards with similarly situated students, which offers inferential evidence of intentional 

discrimination. 

2. In Dismissing Mr. Yu From Its Program, ISU Failed in Its Obligation to Be 

Aware of the Cultural Issues of Its International Students Which Was a 

Substantial Departure from Accepted Academic Norms.  

 

Dr. Shannon Chavez-Korell (Dr. Chavez) was called to testify as an expert witness in the 

field of multicultural competence in psychology on behalf of Mr. Yu. Dr. Chavez testified that 

there are three domains of multicultural competence: (1) Cultural awareness of self and others, (2) 

Cultural knowledge of self and others, and (3) Skills that are culturally appropriate and relevant 

that will allow a person or organization to apply sensitive intervention strategies. (Tr. Vol.2 

p.218 Lns.12-16.); see also Exhibit 117 pp. 10 and 17, Domain D, Cultural and Individual 

Differences and Diversity in Doctoral Programs and Internships respectively. Dr. Chavez 

specifically stated the following:  

“It is my opinion that Mr. Yu, a student who’s assigned grades and evaluations 

across semesters was consistent with satisfactory progress, was a victim of the 

cultural incompetence of the ISU faculty. And as a result of that incompetence 

suffered serious harm while he was a student in the doctoral program at ISU. As a 

result of this incompetence, the ISU faculty failed to adequately and properly 
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address the diversity and cultural challenges faced by Mr. Yu.” (Tr. Vol.2 p.224 

Lns. 7-15). 

 

Dr. Chavez provided specific examples of how the Defendant’s multicultural 

incompetence adversely affected Mr. Yu, summarized as follows: (1) empty/hollow suggestions 

to Mr. Yu for improvement in building working alliances; (2) lack of formal consultation for Mr. 

Yu if, as Defendant alleged, Mr. Yu was having language difficulties; (3) failure to intervene and 

support Mr. Yu if the Defendant had reason to believe that clients assigned to him were 

discriminating against him; (4) a lack of formal remediation, abrupt dismissal with limited or no 

feedback from Mr. Yu’s externship with Dr. Landers, his internship at CCCA, and Mr. Yu’s final 

dismissal from the program without an opportunity to appeal to the faculty prior to his dismissal; 

and (5) the Defendant overlooked the cultural issues related to Mr. Yu’s training. (Tr. Vol.2 

p.226 Lns. 10-25, pp.227-233 Lns. 1-6). Dr. Chavez opined that considering the multicultural 

incompetence of the Defendant, the dismissal of Mr. Yu from the Defendant’s doctoral program 

in clinical psychology was excessive, unjustified, objectively unreasonable and a substantial 

deviation from what should have been considered especially since there was no formal 

remediation. (Tr. Vol.2 p.233 Lns. 7-25 and p. 234 Lns. 1-12). Dr. Chavez testified that in her 

review of the documents provided, the Defendant’s faculty failed to meet their cultural 

obligations under cultural competency. (Tr. Vol.2 p.239 Lns. 16-25). Further, when questioned 

by the Court if the actions of the Defendant’s faculty were the result of an intention to 

discriminate against Mr. Yu, Dr. Chavez responded in the affirmative. (Tr. Vol.2 p.242 Lns. 12-

15 and 23-25 and p.243 Lns. 1-5). Upon cross examination, Dr. Chavez stated that the actions of 

the Defendant were: (1) intentional decisions not to support Mr. Yu in the face of well-

documented challenges in regard to diversity in culture (Tr. Vol.2 p.243 Ln.25, p. 244 Lns. 1-5), 
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and (2) that the Defendant specifically and intentionally discriminated against Mr. Yu because 

Mr. Yu is Chinese (Tr. Vol.2 p.244 Lns. 14-25, and p. 245 Lns. 1-5). 

3. The Dismissal of Mr. Yu Was Unwarranted and was the Product of Intentional 

Aversive Racism.  

 

Dr. Leslie W. Zorwick (Dr. Zorwick) was called to testify as an expert witness on 

aversive racism and its application in the current case. Dr. Zorwick explained that aversive 

racism is how racism tends to manifest now in that people can simultaneously “hold a 

generalized belief in egalitarianism, which is the idea that we should treat everybody the same, 

but that they can also know negative stereotypes and be profoundly influenced by those negative 

stereotypes they've learned about race that they pick up on in their socialization;” (Tr. Vol.2 

p.255 Lns. 8-13). In her testimony, Dr. Zorwick explained how aversive racism is intentional 

even if aversive racism operates unconsciously and in subtle, indirect ways (Tr. Vol.2 p.262 Lns. 

14-25, pp. 263-264 and p. 265 Lns. 1-3). Of importance to this case is that Dr. Zorwick was able 

to opine to a certainty that through a pattern of intentional and repeated choices made by the 

Defendant through its faculty, Mr. Yu’s race and international status affected the way he was 

treated by the Defendant in the Defendant’s Clinical Psychology Program (Tr. Vol.2 p.273 Lns. 

18-25 and p. 274 Ln.1). 

Dr. Zorwick identifies the five characteristics of aversive racism as (1) Ambiguity in 

Judgment Criteria, (2) Race Neutral Explanations, (3) Challenging Interracial Interactions, (4) 

Racial Microaggressions, and (5) Post-Hoc Justifications (Tr. Vol.2 p.265 Lns. 9-25 and pp. 266 

-268 Lns. 1-7). In turn Dr. Zorwick provides a detailed analysis of each characteristic to show 

that Mr. Yu was a victim of intentional aversive racism (Tr. Vol.2 p.274 Ln. 11 – p. 296 Ln. 14). 

For the purposes of this argument, an explanation of post hoc justifications as testified by Dr. 

Zorwick as the strongest evidence of aversive racism will be presented based on the seven 
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specific issues she sees. (Tr. Vol.2 p.296 Lns. 15-25). It is worth noting, however, the glaring 

ambiguity in judgment criteria testified to by Dr. Atkins in her clinical ratings of Mr. Yu. Dr. 

Atkins testified that “Ms [Meets Expectations] to me are more like Bs [Below Expectations].” 

(Tr. Vol.4 pg. 580 Lns. 8-9.) This departure from the actual meaning of each rating on the 

evaluation form was ambiguous and intentionally misleading and an element of aversive racism.  

First, after the department decided to dismiss Mr. Yu, Dr. Lynch wrote that departmental 

concerns about him went back to the Fall of 2011. While concerns were raised in Fall 2011, Dr. 

Roberts and Dr. Tony Cellucci also wrote positive letters of recommendation for Mr. Yu, 

providing strong evidence that he was doing work consistent with someone who would graduate. 

Dr. Roberts described Mr. Yu as meeting or exceeding expectations on virtually all professional 

skills and indicates that while some supervisors thought Mr. Yu struggled to make connections 

with clients, he did not detect that. Dr. Cellucci described Mr. Yu as easy to supervise, 

hardworking, and that he had no concerns with Mr. Yu’s English language skills. The concerns 

mentioned by Dr. Lynch did not merit dismissal until after the outcome of the CCCA internship. 

(Tr. Vol.2 p.296 Lns. 18-25, p.297 Lns. 1-14, and p. 298 Lns. 1-11). 

Second, after the decision was made to dismiss Mr. Yu, Dr. Mark Roberts said that he 

had concerns starting earlier. This is inconsistent with his recommendations for Mr. Yu in 

seeking dissertation funding and an internship, in which he recommends Mr. Yu without 

reservation. This is also inconsistent with Dr. Roberts agreeing to allow Mr. Yu to conduct 

therapy with families in China “virtually independently.” This is also inconsistent with the 

decision to let Mr. Yu teach multiple courses at ISU. Concerns prior to internship were not 

dismissal worthy until after the outcome of the CCCA internship. (Tr. Vol.2 p.298 Lns. 1-11). 
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Third, the decision to dismiss Mr. Yu from the ISU program grew directly from his 

dismissal from CCCA by Dr. Speer. But Mr. Yu also worked for Dr. Cheryl Chase during that 

period. Even though Dr. Chase’s feedback about Mr. Yu was uniformly positive, ISU massively 

over-valued the negative feedback from Dr. Speer and only addressed Dr. Chase’s feedback after 

it made the decision to dismiss Mr. Yu. (Tr. Vol.2 p.298 Lns. 12-25, and p.299 Lns. 1-5).  

Fourth, after recommending Mr. Yu’s dismissal, ISU faculty decided he could not 

attempt to complete an internship in China because of concerns about harming patients in China. 

The logical leap required in jumping from one supervisor dismissing Mr. Yu to the likelihood of 

him doing harm to patients is unreasonable. This concern is even more surprising because the 

only evidence of Mr. Yu’s clinical work in China was his outstanding dissertation research 

involving 19 families who gave him very strong satisfaction ratings with their care and all of 

whom completed their sessions, which is very unusual in psychology clinical work. In addition, 

Dr. Roberts pointed to Mr. Yu’s incredible success in his dissertation work in recommending 

him for internships. Even Dr. Landers, who dismissed Mr. Yu from an externship in 2011, said 

Mr. Yu was exactly where he needed to be in his education if his goal was to go back to China to 

practice. The Department’s concern about harming patients never comes up in feedback given to 

Mr. Yu until after deciding to dismiss him. (Tr. Vol.2 p.299 Lns. 6-25, p. 300 Lns. 1-24).  

Fifth, when Mr. Yu was dismissed, ISU pointed back to Mr. Yu being dismissed from the 

externship with Dr. Landers in 2011 as evidence to justify his dismissal. In the feedback 

summary provided by Dr. Landers, he says that Mr. Yu is right where he should be in his 

training if he wants to practice in China. The decision to use this externship dismissal to justify 

his program dismissal is not something the ISU faculty planned until they were looking for 

reasons to justify the dismissal after the fact. In addition, using this as evidence to justify 
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program dismissal is not consistent with Dr. Landers’ actual feedback. (Tr. Vol.2 p. 300 Ln. 25, 

p. 301 Lns.1-7, p.302 Lns. 1-25 and p.303 Lns. 1-10). Dr. Landers testified that Mr. Yu was not a 

good fit and that “these patients [at EIRMC] are now in the most critical positions of their lives. 

The[y] are considering death as a better option than life.” (Tr. Vol.4 p. 599 Lns. 15-17). Mr. Yu’s 

placement in such an environment speaks more to the ISU faculty’s poor judgment in placing 

Mr. Yu in that position than it does of Mr. Yu’s skills as a student psychologist. 

Sixth, after deciding to dismiss Mr. Yu from the program, Dr. Roberts misremembers Mr. 

Yu’s GRE scores in a way that shares the lowest score on his verbal section, instead of the 

highest of each score, which is standard practice for students who take the test multiple times. 

This kind of memory bias – to amplify the negative and minimize the positive – is consistent 

with post hoc justifications. (Tr. Vol.2 p. 303 Lns. 9-25, p. 304 Lns. 1-25, and p. 305 Ln.1).  

Seventh, it is inherently a post hoc justification to decide that Mr. Yu’s dissertation work 

is only worthy of a master’s degree after the decision has been made to dismiss him. The work 

required for a master’s thesis and a doctoral dissertation are not the same, and Mr. Yu’s 

dissertation was approved to meet the much higher bar required for dissertation work. However, 

ISU reframed the quality of that work as being worthy only of a master’s degree after ISU made 

the decision to dismiss Mr. Yu. (Tr. Vol.2 p. 305 Lns. 2-15). 

Of importance is that Dr. Zorwick unequivocally states that in her professional opinion 

the aversive racism present in this case was an example of intentional discrimination. (Tr. Vol.2 

p. 306 Lns. 21-25, p. 307 Lns. 1-11, p.318 Lns. 22-23, p. 322 Ls.19-23, p. 323 Lns. 21-25, p.324 

Lns. 11-25, p. 325 Lns. 1-25, and p.326 Ln. 1). 

V. CONCLUSION 

Mr. Yu has presented direct evidence of national origin discrimination. Additionally, Mr. 

Yu has established a strong prima facie case of discrimination augmented by testimony of 
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experts. These experts have opined that the actions of the Defendant fell below and deviated 

from acceptable academic norms which make the actions of the Defendant arbitrary and 

capricious, strengthening Mr. Yu’s case. Arbitrary and capricious is defined as being without 

reason and unsupported by substantial evidence or erroneous as a matter of law. See Ford v. 

Unum Life Ins. Co. of Am., 465 F. Supp. 2d 324, 331 (D. Del. 2006); Pinto v. Reliance Standard 

Life Ins. Co., 214 F.3d 377, 387 (3d Cir. 2000), as amended (July 19, 2000). As the evidence 

brought forth by the Defendant is not credible and Mr. Yu has presented both direct evidence of 

discrimination and circumstantial evidence of the same, the Court must find that the Defendant 

intentionally discriminated against Mr. Yu in violation of Title VI; see Reeves v. Sanderson 

Plumbing Prod., Inc., 530 U.S. 133, 134, 120 S. Ct. 2097, 2101, 147 L. Ed. 2d 105 (2000) see 

Pottenger v. Potlatch Corp., 329 F.3d 740, 746-747 (9th Cir. 2003); see Saetrum v. Vogt, 673 F. 

App’x 688, 690 (9th Cir. 2016).  
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