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 Defendant Idaho State University (ISU) submits its proposed Findings of Fact and 

Conclusions of Law as follows: 

I.  INTRODUCTION 

 Plaintiff Jun Yu (Plaintiff) was dismissed from the ISU Clinical Psychology Doctoral 

Program (Program) for his failure to make satisfactory progress; he was not dismissed, as the 

evidence clearly indicates, as a result of intentional discrimination.   

 The evidence elicited at trial shows that ISU during Plaintiff’s five (5) years as a student 

in the Program, ISU provided Plaintiff with every opportunity to succeed.  Evidence shows he was 

given feedback on a regular basis, whether accepted or not, and was provided with plans to 

remediate any deficiency he had shown during the course of his training.  While the evidence 
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shows that academically, Plaintiff performed satisfactorily, his inability to successfully complete 

clinical externships and internships demonstrated he did not have the ability to develop into a 

qualified, licensed practicing clinical psychologist. 

II.  FINDINGS OF FACT 

A. PLAINTIFF’S ENROLLMENT IN THE PROGRAM  

 1.  FALL 2008 – SUMMER 2010  

1. ISU required Plaintiff to enroll, at no cost, in ISU’s SPEAK, a program to develop spoken 

English communication for students whose native language is not English, during the Fall 2008 

semester in order to encourage Plaintiff’s success in the doctoral program. It also provided notice 

that public presentations and clinical professional work must be performed in English.  Tr. Vol. 3 

– 402:9-12; Exhibit 25. 

2. The doctoral clinical faculty believed Plaintiff performed satisfactorily during the Fall 2009 

semester including in a professional practicum.  However, the faculty noted Plaintiff engaged in 

plagiarism on a brief paper.  Faculty brought the issue to Plaintiff’s attention and reviewed citations 

rules with him to remediate.  Exhibit 507; Vol. 1 – 44:9-15; Vol. 3 – 405:17-25; 406:1-3.      

3. Plaintiff enrolled in a practicum supervised by Dr. Atkins during the Spring 2010 semester.  

Dr. Atkins awarded Plaintiff a “B” for the course and rated Plaintiff’s ability to form a working 

alliance with patients as “Below Expectations” taking into account Plaintiff’s developmental level 

in the program.  A “B” is a grade used in practicums to flag skills to which students need to pay 

attention.  Dr. Atkins believes that Plaintiff did not have the appropriate skill in forming a working 

alliance with patients because his communication skills needed further development.  Exhibit 53, 

505; Tr. Vol. 1 – 48:12-19.; Vol. 3 – 406:19-25; 407:18-25; 408:1-13. 

4. In its Semi-Annual Student Evaluation of Plaintiff for the Spring 2010 semester, the 

Clinical Training Committee (Committee) stated that Plaintiff performed well in his academic 
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courses.  Although the Committee noted it was concerned by Dr. Atkin’s report that his oral 

fluency might be adversely affecting client building alliance, it found Plaintiff’s “academic and 

professional” progress to be satisfactory.  The Committee concluded its evaluation by encouraging 

Plaintiff to immerse himself in English-speaking contexts whenever possible and noted that 

Plaintiff’s planned practicum courses for the following two semesters would provide Plaintiff with 

opportunities to use English in clinical contexts.  Exhibits 28, 41, 506; Tr. Vol. 3 – 408:16-25; 

409:1-20.   

5. Plaintiff enrolled in a Summer 2010 practicum course supervised by Dr. Atkins.  In her 

Student Practicum Evaluation of Plaintiff, Dr. Atkins stated “[f]luent English is still a concern, 

especially when testing younger children.  Also, language was at times a concern during 

supervision as I was not always confident that he fully understood my instructions.”  Exhibit 55, 

508, Tr. Vol. 1 – 52: 3-12; Vol. 3 – 410:1-10. 

6. Dr. Atkins does not believe that Plaintiff’s communication deficits were solely based on 

English being Plaintiff’s second language, he had issues recognizing nuance. Dr. Atkins has 

worked with other professionals for whom English is a second language, including those with thick 

accents, and she did not recognize the same difficulties in communication.  Tr. Vol. 4 – 578:1-

15,25; 579:1-13; 582:2-4. 

7. In its Semi-Annual Student Evaluation of Plaintiff for the Fall 2010 semester, the 

Committee stated that Plaintiff’s academic and professional progress were satisfactory.   Exhibits 

29, 41; Tr. Vol. 3 – 413:9-14; 415:1-25. 

8. Plaintiff enrolled in a Spring 2011 practicum course supervised by Dr. Seikel at the ISU 

Counseling Center.  The Committee encouraged Plaintiff to interview for that site because it yields 

a lot of experience for students and the Committee wanted Plaintiff to have an opportunity to 

increase his hours of supervised professional activity to make Plaintiff’s internship applications 
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more competitive.  In her evaluation of Plaintiff, Dr. Seikel rated Plaintiff’s ability to form a 

working alliance with patients and his ability to adjust treatment plans and interventions as a 

function of ongoing assessment data, therapeutic processes, and/or changes in circumstances as 

“Below Expectations.”  Exhibit 51, 510; Tr. Vol. 1 – 55:13-20; Vol. 3 – 416:7-23; 417:15-25; 

418:1-10. 

9. At the conclusion of the Spring 2011 semester, the Committee evaluated Plaintiff’s 

progress in the program.  It stated that “language barriers have been a continuing issue in obtaining 

sufficient supervised professional practice for [Plaintiff]. [Plaintiff’s] expressive speech in English 

remains “halting” at times, which is a real problem in alliance formation with American clients.”  

However, the Committee noted that it had confidence in [Plaintiff’s] development as a scientist, a 

writer, and in clinical case conceptualization, especially for disorders of childhood.”  It suggested 

that if Plaintiff were to pursue an APPIC internship the following November, that Plaintiff apply 

to internship sites where his language is a strength rather than a barrier to alliance formation as 

had been noted with American clients.  Exhibits 30, 41, 511; Tr. Vol. 3 – 421:18-22. 

10. Plaintiff returned to China during Summer 2011 to conduct his dissertation, which he had 

been working on with Dr. Roberts to propose and gain appropriate approvals.  While in China, Dr. 

Roberts met with Plaintiff weekly to discuss Plaintiff’s progress over Skype.  During that course 

of supervision, Dr. Roberts formed the belief that any issues raised about Plaintiff during his 

practicums were alleviated when Plaintiff returned to the culture in which he intended to practice 

and use his degree. Tr. Vol. 3 – 424:7-15; 425:11-18,24-25; 426:1-8. 

11. Based on Plaintiff’s dissertation performance, Dr. Roberts was pleased to provide a letter 

of recommendation for Plaintiff’s application to internship sites but he did not know, nor control, 

the sites to which Plaintiff applied.  Tr. Vol. 3 – 428:1-12; Exhibit 44.   

 2.  FALL 2011 AND REMEDIATION 
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12. In Fall 2011, Plaintiff enrolled in an externship supervised by Dr. John Landers at the 

Eastern Idaho Regional Medical Center (EIRMC) and a practicum supervised by Dr. Lynch.  Dr. 

Roberts believed Plaintiff would be a good fit as an extern at the EIRMC because the externship 

requires its students to primarily administer neurocognitive testing and Plaintiff had a lot of 

supervised experience in testing.  He also believed the externship site would benefit Plaintiff 

because it offered an opportunity for Plaintiff to gain valuable hours as he prepared for an 

impending internship.  Tr. Vol. 1 – 61: 11-25; Vol. 3 – 429:3-10.   

13. Upon his commencement of the externship, Plaintiff observed Dr. Landers treating 

patients.  After observing Dr. Landers, Plaintiff administered standardized testing while Dr. 

Landers observed and provided real-time feedback.   Tr. Vol. 4 – 550:23-25; 552:1-4; 561:19-22.   

14. Dr. Landers observed problems with Plaintiff’s relationship with Dr. Landers’ patients and 

provided feedback to Plaintiff on those issues.  Examples of such problems included Plaintiff 

administering a simple test to an elderly gentleman with suspected dementia.  The gentleman could 

not perform the testing notwithstanding its simplicity.  Despite the gentleman’s distress, Plaintiff 

continued to administer the test.  Tr. Vol. 4 – 552:11-25; 553:1-8.   

15. Dr. Landers received feedback from the EIRMC management that patients made 

complaints regarding Plaintiff.  Tr. Vol.  4 – 553:9-13. 

16. Dr. Landers became concerned Plaintiff was not a good fit for the externship while he was 

still observing Plaintiff’s administration of tests.  He relayed those concerns and his decision to 

dismiss Plaintiff to Dr. Roberts via telephone and letter, dated November 4, 2011.    Tr. Vol. 4 – 

553:19-24; 554:1-22; Exhibits 38, 41, 501.   

17. Following Plaintiff’s dismissal from the EIRMC externship, Dr. Lander’s completed an 

evaluation of Plaintiff’s performance taking into account Plaintiff’s developmental level in the 

program as a pre-intern.  Dr. Landers believed that Plaintiff was unaware of his own limitations 
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and did not know when to ask for additional supervisory assistance.  Dr. Landers was also 

concerned about the position the hospital and patients were put in by Plaintiff’s performance.  He 

explained the stakes were too high to remediate Plaintiff’s performance deficits.  Tr. Vol. 4 – 

551:7-13; 555:4-18; 557:4-13; 558:2-25; 559:1-25 Exhibits 41, 46, 502. 

18. Upon Plaintiff’s dismissal from his externship at the EIRMC, Dr. Robert’s met with 

Plaintiff immediately to discuss what went wrong and why it went wrong.  Dr. Robert’s met with 

Plaintiff three days later to discuss next steps.  Dr. Roberts met Dr. Landers by phone following 

his second meeting with Plaintiff to review the decision to dismiss Plaintiff.   Because Plaintiff 

was currently enrolled in a practicum supervised by Dr. Lynch, Dr. Roberts met with Dr. Lynch 

to discuss Plaintiff’s current performance to identify any present issues.  Dr. Lynch observed that 

Plaintiff was disengaged and refused the feedback she provided.  Dr. Lynch had additional 

concerns but because of a low volume of clients that semester, she did not feel it was appropriate 

to rate Plaintiff on competencies she did not have enough observation to evaluate.  Her additional 

concerns included however, that Plaintiff was not sensitive to client cues and struggled with the 

ability to change direction during a session.  Finally, Dr. Roberts encouraged Plaintiff to complete 

an evaluation of Dr. Landers.    Tr. Vol. 3 – 430:20-25; 431:1-11; 439:7-25; 440:1-25; 441:1-6; 

Tr. Vol. 4 – 598:18-25; 599:1-25; 600:1-25; 601:1-25; 602:1-14; 603:23-25; 604:1-25; 605:1-16; 

607:16-22; Exhibits 48, 512, 533. 

19. The Committee set out a remedial course of action consisting of five measures for Plaintiff 

during the Spring 2012 semester in order to “address performance concerns raised by Dr. Landers 

and provide [Plaintiff] with more intensive professional practice opportunities to facilitate success 

during [Plaintiff’s] internship year” via letter dated November 21, 2011.  Plaintiff objected to two 

of the five measures.  In response, the Committee amended measures four and five to accommodate 
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Plaintiff’s objections.  Exhibits 34, 41, 514 Tr. Vol. 1 – 67:2-4; 68:17-20; Vol. 3 – 497:21-25; 

498:1-19; 498:21-25; 499:1-4.  

20. In its Fall 2011 Semi-Annual Student Evaluation of Plaintiff, the Committee, stated that 

Plaintiff performed satisfactorily in his academic work, but that “[g]iven a superior’s evaluation 

and dismissal, [Plaintiff] was awarded a “U.”  The Committee was compelled to give an 

unsatisfactory general rating for his professional progress.  Exhibit 514; Tr. Vol. 3 – 449:14-25; 

450:1-6,22-25; 451:1.   

3.  SPRING 2012 

21. Plaintiff enrolled in a practicum supervised by Dr. Robert’s and Dr. Haight in Spring 2012.  

Tr. Vol. 1 – 73:6-13.   

22. Drs. Roberts and Haight completed a Student Practicum Evaluation for Plaintiff in Spring 

2012.  Taking into account Plaintiff’s developmental level in the program, Drs. Roberts and Haight 

rated Plaintiff’s ability to adjust treatments plans, sensitivity to patient signals, and ability to 

alliance build, among other competencies, as “Below Expectations.”  Tr. Vol. 3 – 500: 3-25; 544:8-

13; Exhibit 538A.   

23. Prior to the conclusion of the Spring 2012 semester, Plaintiff and the clinical faculty 

learned that Plaintiff did not match for an APPIC internship which was not uncommon because 

too few positions existed nationwide.  Tr. Vol. 3 – 454:13-17,24-25; 455: 1-2,6-25; 456:1-12.   

24. In its Spring 2012 Semi-Annual Student Evaluation of Plaintiff, the Committee stated that 

Plaintiff’s academic progress was satisfactory but noted that his professional progress was 

unsatisfactory.  The Committee also stated that despite Plaintiff’s failure to match for an APPIC 

internship, he still “must complete an internship to meet requirements for the doctoral degree in 

clinical psychology.”   The Committee recognized “that given the highly competitive nature of the 

internship match process, there may be reasons other than communication and perspective-taking 
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difficulties behind [Plaintiff’s] failure to match.  The Committee concluded the evaluation by 

providing three internship paths to meet the requirement: Plaintiff could reapply to APPIC 

internships which would require the Committee to inform sites that specific professional 

competencies have yet to be remediated; propose and construct his own internship meeting APPIC 

criteria; and third Plaintiff could propose and construct his own internship in China consistent with 

his career goals given his success in constructing his dissertation in China.  Exhibits 32, 41, 88, 

521, 538; Tr. Vol. 1 – 88:5-8; 89:9-14; Vol. 2 – 128:24-25; 129:1-25; Vol. 3 – 456:18-25; 457:1-

20.  

25. The three paths to completing an internship the Committee provided to Plaintiff resulted 

after Dr. Roberts’ meeting with Plaintiff, Joyce Hammond-Perry, ISU’s affirmative action officer, 

and Shane Ostermeier from student affairs in May 2012 after Plaintiff requested Dr. Roberts 

change his practicum grades.  Ms. Hammond-Perry suggested to Plaintiff that he remain at ISU to 

develop his clinical skills and reapply to an APPIC internship the following year.  Plaintiff refused 

and stated he would not consider enrollment in another practicum in the fall.  Exhibit 41,533; Tr. 

Vol. 3 – 465:2-25; 466:1-2; 523:1-7.   

26. In order to fulfill his internship requirement, Plaintiff chose to pursue a self-proposed and 

constructed internship consistent with APPIC criteria at the Cleveland Clinic.  Tr. Vol. 3 – 463:11-

14; 464:4-11; Exhibits 41, 43.  

5.  SUMMER AND FALL 2012 

27. In an effort to accommodate Plaintiff’s request and subsequent proposal of a non-standard 

clinical internship at the Cleveland Clinic, ISU submitted an affiliation agreement between the 

University and Cleveland Clinic seeking institutional review and approval.  The agreement did not 

provide for intern compensation and due process should Plaintiff be dismissed from the site.  

However, Plaintiff was informed of such limitations and provided written confirmation that he 
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would like to proceed with an internship at the Cleveland Clinic despite the limitations.  Tr. Vol. 

3 – 468:1-25; Exhibits 41, 554, 523, 524.   

28. Before allowing Plaintiff to register for his internship course at the Cleveland Clinic, Dr. 

Roberts reminded Plaintiff, via letter dated November 12, 2012, that instead of pursuing a non-

APPIC internship he constructed himself, “the Clinical Training Committee provided [Plaintiff] 

two other options to complete the required internship (see [Plaintiff’s] spring semester evaluation 

letter, June 4, 2012): 1. Re-apply to APPIC member sites; 2.  Propose an accommodated internship 

in China.  Both of these options are still available to you.  I assume you continue to prefer the non-

standard internship option at the Cleveland Clinic, given the time, effort, and expense you have 

expended to craft the proposal, but it is my responsibility to remind you of these other two options.”  

Exhibits 41, 523. 

6.  SPRING 2013 AND DISMISSAL 

29. Dr. Cheryl Chase supervised Plaintiff’s work in her private practice while he also interned 

at the Cleveland Clinic under the supervision of Dr. Leslie Speer.  Dr. Speer was Plaintiff’s 

ultimate internship supervisor and Dr. Chase was to provide periodic reviews of Plaintiff’s work 

at her private practice.  Tr. Vol. 2 – 136:14-16; 19-23; 137:12-18.   

30. Shortly after the Plaintiff’s internship at the Cleveland Clinic commenced, in January 2013, 

Dr. Leslie Speer, Plaintiff’s requested a phone call with Dr. Roberts to discuss Plaintiff’s 

performance.  Dr. Speer indicated that Plaintiff was performing far below Dr. Speer’s expectations 

and required intensive supervision.  In response, Dr. Roberts recommended, for Plaintiff’s benefit, 

that Dr. Speer conduct a formal review with Plaintiff “sooner than the April target date for the first 

semester.  He thought it would be instructive for Plaintiff to see which competencies required 

improvement.  Dr. Speer accepted Dr. Roberts recommendation.   Exhibit 526; Tr. Vol. 3 – 474:24-

25: 475:1-25; 426:1-3; 479:1-25; 480:1-6. 
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31. After her conversation with Dr. Roberts, Dr. Speer conducted a formal review with Plaintiff 

using the APPIC competency rating form as suggested by Dr. Roberts to establish a baseline for 

improvement by Plaintiff.  Plaintiff signed the review and was aware of Dr. Speer’s ratings.  Tr.  

Vol. 3 – 479: 9-25; 480:7-10; 481:1-18; Exhibits 41, 527.   

32. According to Plaintiff’s internship proposal and the affiliation agreement between the 

Cleveland Clinic and ISU, Dr. Speer was required to conduct a formal review of Plaintiff in April 

2013.  Immediately prior to conducting the performance review, Dr. Speer informed Dr. Roberts 

via correspondence on March 21, 2013, that Plaintiff failed to make progress from the date of his 

baseline review and that she was going to terminate Plaintiff’s placement.  She also indicated that 

she would discuss Plaintiff’s failure to make progress and his termination the following week.  Tr. 

Vol. 3 – 482:1-13; Exhibits 41, 100, 528.   

33. On April 1, 2013, Dr. Speer completed a formal review of Plaintiff’s performance at 

Cleveland Clinic.  In addition to Plaintiff’s failure to make progress in key competency areas, Dr. 

Speer indicated that Plaintiff as unaware of his own limitations and unable to independently 

perform assessments.  That combination, Dr. Speer stated, put Plaintiff at risk of causing harm to 

patients.  Exhibit, 529; Tr. Vol. 3 – 482:14-19, 23-25; 483:1-15. 

34. By letter, dated April 4, 2013, Dr. Speer stated to Dr. Roberts that she “directly and clearly 

discussed,” with Plaintiff, that “he has not made adequate progress and is unable to meet the 

demands of his placement…thus, [she was] left with no choice but to terminate the contract” and 

that she believed Plaintiff’s performance competencies put him at “significant risk to do harm to 

the families/patients he may work with in the future.” Exhibits 41, 530; Tr. Vol. 3–483:16-25; 

484:1-2.   

35. Three days later, Plaintiff requested a meeting with Dr. Roberts to discuss pursuing an 

internship in China because his “goal is to pursue an academic career in China.  Pursing an 
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internship in China would be consistent with [his] career goal.” Dr. Roberts indicated that before 

making a determination on next steps for Plaintiff, he needed to review Dr. Speer’s assessments 

that were being sent by mail.   Exhibits 88, 531; Tr. Vol. 3 – 484:5-22.   

36. On April 8, 2013, Dr. Chase, Plaintiff’s supervisor in private practice, provided Dr. Roberts 

with an update on Plaintiff’s progress at her site and indicated that Plaintiff had not been granted 

authority to conduct independent testing.  Exhibit 47; Tr. Vol. 3 – 486:17-25. 

37. On May 3, 2013, Plaintiff was dismissed from the doctoral program for clinical 

psychology.  Exhibit 36. 

38. The option to complete an internship in China was not available to Plaintiff in perpetuity 

because ISU believed that the content and reasoning provided in Plaintiff’s dismissal from the 

Cleveland Clinic precluded the faculty from responsibly and ethically allowing a continuation of 

an internship somewhere else when Plaintiff was only able to interact with patients with 

supervision inconsistent with his developmental level in the Program.  Tr. Vol. 3 – 491:11-25; 

492:1-25; 493:1-25; 494:1-25; Exhibit 41. 

B.  PROFESSIONAL AND ACADEMIC COURSE GRADING 

39. In the doctoral program for clinical psychology, a distinction exists among academic 

courses and professional courses.  Tr. Vol. 3 – 494:20-25; 495:1.   

40. All courses in the Program, except for two academic requirements and two professional 

courses, are graded on a traditional letter scale: A, B, C, D, or F.  The academic and professional 

courses that do not utilize the traditional letter grading scale are assigned a grade on the U/S scale.  

That is “U” for unsatisfactory and “S” for satisfactory.  The U/S scale is used in courses to note 

whether a student has met a degree requirement vel non.  The two academic requirements that 

utilize the U/S scale are the thesis and dissertation requirements.  The two professional courses 
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that utilize the U/S scale are the externship elective and internship requirement.  Tr. Vol. 3 – 

494:20-25; 495:1-5,14-23; 496:5-9,17-20. 

41. A student may be placed on academic probation for any course that is graded with the 

tradition letter scale if he or she is awarded a grade of “C” or below.  A student may be assigned 

remediation if he or she is awarded a “U” for his or her thesis or dissertation requirement.  Tr. Vol. 

3 – 494:20-25; 495:1-5, 14-25; 496:1-4.  

42. A probation policy does not exist for the receipt of a “U” in an externship or internship 

because the Committee believes the faculty needs flexibility in determining a course of action 

when a student is awarded a “U” in such a course as probation and/or dismissal may or may not 

be warranted. The grade simply means that the student has not completed his/her externship 

elective or met his/her internship requirement. Tr. Vol. 3 – 496:9-25; 497:1-6. 

C.  TREATMENT OF SIMILARLY SITUATED STUDENTS 

1.  PLAINTIFF 

43. Plaintiff’s academic progress in the doctoral program for clinical psychology was 

satisfactory.  He never received a grade lower than a “B” in any course work or practicum.  Because 

Plaintiff never received grade “C” or lower he was not eligible for academic probation.    Tr. Vol. 

3 – 355:20-22; 356:6-13. 

44. Given Plaintiff’s dismissal from his externship at the Eastern Idaho Regional Medical 

Center, ‘‘the only grade the [the Committee could] give is a U.  [An externship] is one of two and 

only two course that are professional and graded with S/U grading. Vol. 3 – 450:2-18. 

45. As opposed to the academic or conduct issues suffered by other students in the Program as 

alleged by Plaintiff, Plaintiff’s problems or deficits were clearly professional.  His academics were 

excellent and were never in question.  Plaintiff was never assigned a “C” grade, accordingly 

probationary status was never triggered.  There is no probation policy for externship dismissal.  
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“That doesn’t mean [the] Clinical Training Committee wasn’t aware of the concerns about his 

development as a psychologist.”  To the contrary, the Committee addressed Plaintiff’s deficits with 

a plan and then reviewed Plaintiff’s success on that plan.    Exhibits 34, 514; Tr. Vol. 3 – 503:14-

25; 504:1-20. 

2. NON-SIMILARLY SITUATED STUDENTS 

46. Student 55’s academic performance was unsatisfactory triggering academic probation and 

a dismissal warning should academic performance remain unsatisfactory.  Exhibits 11, 12, 19. 

47. Student 37’s academic performance was unsatisfactory triggering the assignment of a 

remediation and a dismissal warning should his/her academic performance remain unsatisfactory.  

Plaintiff entered no evidence to demonstrate Student 37 was not dismissed.  Exhibits 8, 9, 10, 105, 

106. 

48. Student 29’s academic performance was unsatisfactory triggering academic.  Plaintiff 

entered no evidence to demonstrate Student 29 was not dismissed.  Exhibit 18. 

49. Student 22’s academic performance was unsatisfactory triggering academic probation.  

Plaintiff entered no evidence to demonstrate Student 22 was not dismissed.  Exhibit 17. 

50. Student 20’s academic and professional performance were unsatisfactory.  Student 20 was 

however, not dismissed from his/her externship.  Exhibits 5,6. 

51. Student 16’s academic performance was unsatisfactory triggering academic probation for 

the student.  Student 16 was also dismissed from a clinical site in Fall 2007 for professional conduct 

– failure to call-in absences – not competence.  He/she was warned that further professional 

misconduct would result in dismissal.  His/her transcript demonstrates that he/she was not enrolled 

in an externship that semester and thus, not graded.  Plaintiff offers no evidence to demonstrate 

that Student 16’s dismissal was from an externship placement.  Exhibits 4, 101, 102, 103. 
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52. Student 13’s academic performance was unsatisfactory triggering academic probation and 

a dismissal warning should his/her academic performance remain unsatisfactory.  Exhibit 16. 

53. Student 3’s academic performance was unsatisfactory triggering academic probation and a 

dismissal warning should his/her academic performance remain unsatisfactory.  Exhibits 2, 14. 

D.  DAMAGES 

54. Plaintiff presented no claim for compensatory damages beyond the purported damages set 

forth by his economist, Dr. Tyler Bowles.  He issued his analysis in 2016.  It has not updated to 

account for changes in the exchange rate between the U.S. Dollar and the Chinese RMB; he can 

only speculate as to whether Plaintiff would in fact gain employment as a professor at a Chinese 

University; he has not explored potential full time jobs available to Plaintiff to mitigate his 

damages; he testified as to a rough estimate of past damages and was unable to give an estimate 

of future damages should Plaintiff obtain his Ph.D., thus negating or eliminating a significant 

portion of, if not all, of the hypothetical damages he testified to during his direct examination.  Tr. 

Vol. 3 – 376:17-25-388:21. 

E.  WITNESS TESTIMONY AND THIRD PARTIES 

55. Plaintiff testified the Committee provided Plaintiff with a remediation plan or order to 

address Dr. Landers’ concerns. Tr. Vol. 1 – 67:2-4.    

56. Dr. Gerald Koocher, Plaintiff’s expert witness, testified that Plaintiff was damaged by not 

being provided the opportunity to be heard prior to his dismissal from ISU on May 3, 2013.  Tr. 

Vol. 2 – 176:13-17.  If Dr. Koocher’s testimony is to be given any weight and Plaintiff was to be 

given “due process” prior to his dismissal, Plaintiff had reason to know of his alleged injury and 

the conduct of ISU which is the basis of this action in May 2013.  Accordingly, Plaintiff’s Title VI 

claim is time-barred by approximately four (4) months, additionally, the APA determined that ISU 
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had acted professionally and ethically with regard to the complaints made against ISU.  Tr. Vol. 3 

– 501:1-3; 502:4-25; 503:1-10; Exhibit 41 

57. Dr. Shannon Chavez-Korell, Plaintiff’s expert witness, did not discuss nor reference 

intentional discrimination in her report.  She testified however that cultural incompetence occurs 

when we are lacking a cultural awareness of others.  Tr. Vol. 2 – 236:18-23.  A lack of awareness 

is not intention and does not describe motivation.  She also testified that ISU did not engage in 

remediation efforts despite exhibits and Plaintiff’s testimony that ISU provided him a remediation 

plan following his externship dismissal.  Tr. Vol. 1 – 67:2-4; Vol. 2 – 234:5-12. 

58. Dr. Leslie Zorwick Plaintiff’s expert witness, did not discuss nor reference intentional 

discrimination in her report.  Despite assertions otherwise, she admitted that Samuel Gaertner and 

John Dovidio, the premier researchers and authors on aversive racism who coined the term 

“aversive racism,” have described the theory as “bias without intention.”  Tr. Vol. 2 – 320:19-25; 

321:1-10.  Further, although aversive racism is a theory the psychology field only studies while 

considering differences across large groups of people and not individuals, Dr. Zorwick attempted 

to apply the theory to individuals in this matter.  Tr. Vol. 2 – 320:3-8.  Lastly, when Dr. Zorwick 

used the word “intentional,” she is not using the legal term of art.  Psychologists do not use the 

term “intent” to denote or define motive in their research and in explaining theories of psychology 

such as aversive racism.  Tr. Vol. 2 – 321:14-20.   

59. Drs. Leslie Speer, Thomas Frazier, and John Landers are not employees nor agents of ISU.  

Mem. Dec. Order Def.’s Mot. Limine [Dkt. 155]. 

III.  CONCLUSIONS OF LAW 

Title VI prohibits discrimination based on “race, color, or national origin …under any 

program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. Private parties 
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seeking judicial enforcement of Title VI’s nondiscrimination protections must prove intentional 

discrimination. Alexander v. Sandoval, 532 U.S. 275, 280–81 (2001).   

To prove intentional discrimination, one must show that the challenged action was 

“motivated by an intent to discriminate.”  See Elston v. Talladega County Bd. of Educ., 997 F.2d 

1394, 1406 (11th Cir.), reh’g denied, 7 F.3d 242 (11th Cir. 1993).  When a plaintiff alleges 

disparate treatment, liability depends on whether the protected trait, here race and national origin, 

actually motivated the defendant’s decision.  See Reeves v. Sanderson Plumbing Prods., 530 U.S. 

133, 141, 120 S. Ct. 2097, 2105 (2000) (citations omitted).  That is, a plaintiff must prove that the 

defendant had an intent to discriminate against plaintiff because of his race and national origin, 

and that intent had   a determinative influence on the outcome.  Id.   

1.  Direct Evidence 

Evidence of discriminatory motive can be direct or indirect. Tex. Dep't of Cmty. Affairs v. 

Burdine, 450 U.S. 248, 256 (1981) (McDonnell Douglas Corp. v. Green, 411 U.S. 792, 804-805 

(1973)). Plaintiff failed to offer direct evidence of intentional discrimination.  Plaintiff put forth 

evidence that the Program faculty provided feedback to Plaintiff that his communication skills and 

ability to comprehend nuance negatively impacted Plaintiff’s ability to form an alliance with his 

clients because Plaintiff was insensitive to patient signals and refused to adjust therapy or 

assessment based on those signals.  See ¶¶ 3,4, 9, 14, 17, 22. However, Plaintiff offered no evidence 

or allegation that ISU’s dismissal of Plaintiff was motivated by Plaintiff’s native tongue as a 

derivative of his national origin.   

Should the Court find otherwise, Plaintiff’s evidence is insufficient to support a claim of 

intentional discrimination, he failed demonstrate that ISU’s feedback was prompted by 

discriminatory animus rather than professional training in an effort to achieve doctoral 

competence.  See Stallcop v. Kaiser Foundation Hospitals, 820 F.2d 1044 (9th Cir. 1987) (holding 
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“ethnicity and status as a non-English speaking person are not necessarily linked.”).  On appeal, 

the Court upheld the dismissal of plaintiff’s discrimination claim, holding that “derogatory ethnic 

statements, unless excessive and opprobrious, are insufficient to establish a case of national origin 

discrimination.”  Id. at 1051 (citations omitted). 

The Ninth Circuit Court of Appeals reaffirmed its holding in a Title VI case in which 

university dental program faculty deemed the work of plaintiff, an Egyptian dentist, clinically 

unacceptable.  Rashdan v. Geissberger, 764 F3d 1179, 1181 (9th Cir. 2014).   There plaintiff 

offered direct evidence that the head of the dental program told her “within earshot of other faculty, 

students, and patients – that her "clinical work on the patient . . . was 'Third World Dentistry'" in 

reference to an unsuccessful procedure.  Id.  The head of the dental program also began addressing 

plaintiff as “TW” as an abbreviation for “Third World.”  Id.  In affirming the granting of summary 

judgment on plaintiff’s Title VI claim, the Court held the evidence did not support a claim of 

discriminatory animus citing Stallcop.  Id. at 1184.  While acknowledging that the “Third World” 

reference was “an offensive, insensitive, and politically incorrect jab,” the Court noted that 

university faculty did not make any disparaging comments about Egypt or its people, customs, 

culture, religious practices, or traditions.  Id.   It also noted that head of the dental program’s “Third 

World” remarks were directed at a procedure, not plaintiff’s national origin.  Id.   

Plaintiff’s direct evidence of alleged intentional discrimination is limited to remarks by 

ISU faculty relating to Plaintiff’s communication.  See ¶¶ 3,4, 9, 14, 17, 22. According to the 

evidence, these remarks were made with reference to Plaintiff’s clinical performance with the 

intention of facilitating Plaintiff’s success and development in the Program as a future licensed, 

independent psychologist.  See id. Further, Plaintiff offered no link between the statements of ISU 

faculty regarding his fluency and statements about China or its people, customs, culture, religious 

practices, or traditions.  
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 B.  Indirect Evidence. 

In the absence of direct evidence, the McDonnell Douglas framework1 should be applied 

to Title VI disparate treatment claims.  Id. at 1181.  To establish a prima facie case, a plaintiff must 

show that he is a member of a protected class, he suffered an adverse action at the hands of 

defendants in pursuit of his education, he was qualified to continue in pursuit of his education, and 

he was treated differently from similarly situated students who were not members of his protected 

class. See Bell v. Ohio St. Univ., 351 F.3d 240, 253 (6th Cir. 2003). 

Here, Plaintiff has not shown that he was qualified to continue in the Program or that he 

was treated differently than similarly situated students.  Plaintiff’s professional progress was 

deemed unsatisfactory in multiple semi-annual evaluations and he was dismissed from an 

externship at the EIRMC and an internship at the Cleveland Clinic.  See ¶¶ 20, 23. In order to 

obtain a doctorate degree, the Program requirements clearly stated that a student must satisfactorily 

complete an internship. See ¶ 23. Plaintiff alleged that he was qualified to pursue another internship 

to complete his degree because he had completed his dissertation requirement, one of his 

supervisor’s held a positive opinion of him, and because he had never actually harmed a patient.     

Plaintiff’s allegations are insufficient to establish that he was qualified to continue in the 

Program and pursue another internship.  Simply, Plaintiff’s completion of his dissertation does not 

render the internship requirement elective.  See ¶ 23. Similarly, Plaintiff’s argument that one 

supervisor’s positive opinion qualifies him for continuation in the program is without merit.  As 

demonstrated, Dr. Chase’s positive opinion of Plaintiff is tempered by the fact that she did not 

allow Plaintiff to conduct therapy or tests with clients and patients.  See ¶ 36.  Such restrictions are 

                                                           
1 The framework provides that a plaintiff has the burden of proving by the preponderance of the evidence a prima 

facie case of intentional discrimination. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973).  

If proven, the burden shifts to the defendant to articulate – it is a burden of production, not persuasion – some 

legitimate, nondiscriminatory reason for the adverse action. Id.  Then the plaintiff has an opportunity to prove the 

legitimate reasons offered by the defendant were not its true reasons, but were a pretext for discrimination. Id.   
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inconsistent with Plaintiff’s developmental level in the Program as an intern.  See ¶ 37.  Finally, 

Plaintiff’s argument that although externship and internship supervisors communicated concerns 

that Plaintiff posed a risk of harming clients and patients because of his inability to recognize his 

own limitations as a therapist, he had never actually harmed a patient is also without merit.  ISU 

recognizes its role as gatekeeper in preparing students for independent licensure and practice and 

must that protect the public from clinicians that are rated to be incompetent according to their 

experience, expertise, and judgment. See ¶¶ 17, 33, 34, 38.    

Plaintiff also fails to establish that he was treated differently that similarly situated students.  

Plaintiff claims that similarly situated students were permitted to graduate while he was not.  

Plaintiff fails, however, to show how the students he identifies are situated similarly to him.  

Plaintiff simply points to students placed on academic probation.  See ¶¶ 46-53. These students are 

not similarly situated to Plaintiff as he maintained satisfactory academic performance and never 

received a grade that triggered such probationary status.  See ¶¶ 39-42.   

He also does not demonstrate any alleged disparate treatment that relates to his national 

origin instead of his inability to improve his professional development skills. He failed to identify 

any student that was dismissed from an internship or externship for professional competency, 

much any student dismissed from an externship and internship.    

Even if Plaintiff established a prima facie case for intentional discrimination, he did not 

overcome ISU’s legitimate, articulated nondiscriminatory reason for dismissing him from the 

Program.   Plaintiff was unqualified to earn his doctorate in clinical psychology because multiple 

and continuing evaluations noted that Plaintiff’s professional progress was unsatisfactory and he 

did not have the clinical competencies and abilities work directly with patients independently.  See 

¶¶ 17, 20, 23, 33, 34, 38.   Finally, ISU was notified that Plaintiff’s continued clinical practice 

posed a risk of harm to his patients because of his inability to recognize to limitations of his 
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competence. ¶¶ 33, 34. A base line for quality care exists for mental health and Plaintiff’s 

professional abilities presented a departure from that standard.  ISU has a responsibility and duty 

to current and future patients, the communities it serves, and the communities that will be served 

by its graduates to only award a degree to qualified students that can demonstrate the proper skills 

to provide competent and quality psychological care.  ¶38.   Plaintiff did not offer evidence to 

demonstrate such reasons for dismissal were a pretext, or at a minimum, offer sufficient evidence 

to reject ISU’s explanation for its decision to dismiss Plaintiff.   

IV. CONCLUSION 

Plaintiff’s direct and indirect evidence of discriminatory motive falls short of establishing 

that ISU had an intent to discriminate against Plaintiff because of his race and national origin.  He 

fails to establish, by a preponderance of the evidence, that ISU had an intent to discriminate against 

Plaintiff and failed to assert that its dismissal of Plaintiff was a pretext for discriminatory conduct.  

Accordingly, Plaintiff failed to establish a case of race and national origin discrimination. 

 DATED this    25th day of March, 2019. 

 

  KELLY LAW, PLLC 

  

 By:    /s./Michael E. Kelly               

     Michael E. Kelly, Of the Firm 

       Attorneys for Defendant Idaho State University 
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  I HEREBY CERTIFY that on this 25th day of March, 2019, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF system which sent a Notice of 

Electronic Filing to the following persons: 

 

Ronaldo A. Coulter 

Holly A. Sutherland 

Idaho Employment Law Solutions 

776 E. Riverside Dr., Suite 206 

PO Box 1833 

Eagle, ID 83616 

Telephone: (208) 672-6112 

Facsimile: (208) 672-6114 

ron@idahoels.com 

holly@bankruptcylawid.com 

Attorneys for Plaintiff 

 

 

 

   /s./Tracy L. Siltman 

Tracy L. Siltman 
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